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Before: Tovar, Jaeger, Mrgenstern and Jensen, Menbers.*
DECI SI ON
MORGENSTERN, Menber: This case is before the Public
 Enpl oynment Rel ations Board (PERB or Board) on exceptions filed
by the Westm nster School District (District) to the attached

hearing officer's proposed decision dismssing the unfair

. *Chairperson @uck did not participate in the determ nation of
this matter.



practice charges which the District filed alleging that the
West mi nster Teachers Association (Association) failed to neet
and negotiate in good faith and failed to participate in the
i npasse procedures in good faith in violation of subsections
3543.6(c) and (d), respectively, of the Educational Enpl oynent
Rel ati ons Act (EERA or Act).|
FACTS

The Board has reviewed the record in light of the
District's exceptions. W find the hearing officer's findings
of fact to be free fromprejudicial error and adopt them as the

findi ngs of the Board.

'EERA is codified at Government Code section 3540
et seq. All statutory references are to the Government Code,
unl ess specified otherw se.

Section 3543.6 provides in pertinent part as follows:

It shall be unlawful for an enpl oyee
organi zation to:

L] - L] L] L] L] L ] L] L] L] L] - - - - - - » L] L] - .

(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer or
any of the enployees of which it is the
excl usive representative. :

(d) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comrencing with section 3548).

The Association did not except to the hearing officer's
di sm ssal of its charge alleging that the District violated
subsection 3543.5(a) by requiring teachers to distribute to
students docunents which reported the status of negotiations
and set forth the Association's bargaining positions. No
exception having been filed, that dism ssal is not before us
and is, therefore, affirnmed.



| SSUES
1. Dd the Association violate its duty to negotiate in
good faith and to participate in good faith in the inpasse
procedures by:
a. Refusing to accept and respond to a witten offer
fromthe District?
b. Addressing the school board regarding negotiations
at a public neeting?
2. 1Is a strike prior to conpletion of inpasse procedures a
per se violation of EERA?
3. Is the District entitled to damages for costs incurred
on the day of the work stoppage?

DI SCUSSI ON

Refusal to Accept and Respond to an O fer

The District asserts that the Association, through its
agent, Bill Henry, violated its duty to negotiate in good faith
by refusing to accept and respond to a District proposal on
January 10, 1979.

On that date, the nediator informed the Associ ation
bargaining teamthat, if he found the District's offer
insufficient to settle the entire agreenent, he would ask to
speak to only one of the Association representatives which
woul d be a signal for the rest of the teamto |eave and end
medi ation for the evening. Later that evening, the nedi ator

declined to carry the District's proposal to the Association



and instead returned to the room in which Association
representatives were waiting, requested that Bill Henry
personally receive the District's offer, and indicated that the
ot her nmenbers of the Association teamcould |eave.

Acconpani ed by the nediator, Bill Henry went to the room
where the District teamwas neeting and received their offer.
The offer included concessions on |eaves of absence, noontine
supervision, fringe benefits and sabbatical |eaves but did not
nodify the District's position on class size, released tine,
binding arbitration, or agency shop nor contain contingency
| anguage on wages, which the Association considered the nost
inmportant issue. Henry infornmed the District's negotiators
that, as far as he was concerned, he hadn't received an offer.
He later asked the Association negotiating teamif they w shed
to consider the offer. The team refused because the nedi ator

had not transmtted it.

To determ ne whether a party has negotiated in good faith,
the Board, follow ng federal precedent, generally applies a
"totality of the conduct"” test wherein it considers the
parties' actions in context to ascertain whether they have
bargained with the subjective intent of reaching an agreenent.

Frenmont Unified School District (6/19/80) PERB Deci sion

No. 136. See, e.g., NLRB v. Stevenson Brick and Bl ock Co. (4th

Cir. 1968) 393 F.2d 234 [68 LRRM 2086], nodifying (1966) 160
NLRB 198 [62 LRRM 1605].



The hearing officer concluded that, viewed in context,
Henry's conduct did not indicate an intent to obstruct the
negoti ation or nediation process since: (1) it was consistent
Wi th the Association's prearranged understanding with the
medi ator; and (2) the Associ ation subsequently requested
addi tional neetings and continued to seek a neani ngful response
fromthe District on salaries. W agree. Cases cited by the
District, allegedly in support of its position, are
di stingui shable. All involve conduct nore grievous than the
single refusal to accept and respond to a proposal evidenced
here.? The District has cited no case in which such conduct,
by itself, has been found to constitute a refusal to negotiate
in good faith. Nor does this conduct rise to the level of a
vi ol ati on when considered in conjunction with the other conduct
conpl ained of by the District and di scussed bel ow.

Appear ance at School Board Public Meeting

The District asserts that, by addressing the school board
regardi ng negotiations on January 18, 1979, the Association's
representatives attenpted to bypass and underm ne the

District's chosen bargaining representative and negoti ate

’See NLRB v. Mayes Bros., lncorporated (5th Cir. 1967)
383 F.2d 242 (enployer had a duty to respond to an unacceptabl e
uni on proposal where enployer had led union to believe they had
reached agreenent); NLRB v. Reisman Bros., Inc. (2d Cir. 1968)
401 F.2d 771 (enployer could not refuse to neet with union
unl ess the union reduced its demands where the enployer had net
with the union only once and ignored the union's request for a
counteroffer).




directly with the school board in violation of its duty to
negotiate in good faith and to participate in good faith in the
i npasse procedure.
The conmments objected to include those of Robert Mann,
presi dent of the Association, who said, in pertinent part:
- We feel there's no reason why we can't
settle our dispute now, with or wthout the
medi ator. Teachers have to believe that you
haven't heard our positions or you don't
understand them . .. W want to settle
it. W want to settle it now, but we want a
fair agreenent and we want to return to the .
table now W're willing to do it wth the
Board tonight if that's possible. W want

to settle the agreenent, but we want a fair
agr eement .

The president of the board of trustees, Dewey W es,
responded to Mann's remarks. He stated that the nediator had
establ i shed guidelines for setting a nediation date, that the
board of trustees had to follow those procedures,® and that
it would be a msdeneanor ". . . if we try to negotiate outside
that."

Thereafter, Bar Kaelter nade his statenment to the board.

He said, in part:

. The statenent has been made by
M. WIles that under the provisions of the
Educati onal Enploynent Rel ations Act we

®No evidence was presented at the hearing that the
medi ator had instructed the parties or suggested that they not
nmeet for direct face-to-face negotiations in his absence.
However, the District's negotiating team enphatically told the
Association's negotiating teamat the outset of nediation that
it would not neet with the Association w thout the nedi ator.



could not negotiate w thout the nediator.

| would like to set the record

straight. . . . W can negotiate right
now. W do not need a nediator. The
medi at or does not need to be present. .
W believe that if we could sit down with
the school Board or with the Board sitting
in on negotiations, we could reach a
settlenment tonight. W're willing to neet
toni ght, tonorrow, Saturday, Sunday, any
time you're willing to neet. Meet with us
and settle this.

In San_Ranon_Valley Unified School D strict (8/9/82) PERB

Deci sion No. 230, the Board considered the question of what
[imtations may be inposed on the content of an exclusive
representative's address to a District in public neetings.
There, the Board found that the District violated EERA by
denying the Associ ation president an opportunity to address the
school board, pursuant to its policy prohibiting Association
representatives from speaking on matters under negoti ati on,
grievances, arbitrations or personnel matters.

The Board noted that the collective negotiation process,
including that established by EERA, gives parties the right to
appoint their own negotiators and forbids the parties from
dictating who the representatives of the other side may be.

The Board stated, at pp. 16-17, that, "Bypassing the authorized
negotiators, for exanple, by going straight to the school board
of trustees with proposals or concessions, would subvert the
statutory schenme and arguably violate the good-faith
obligations of collective bargaining just as the enployer's

effort to bypass the union's negotiators by seeking direct



access to the nenbership has been condemmed”, citing General

Electric (1964) 150 NLRB 192 [57 LRRM 1491]; Morris, Devel oping

Labor Law, p. 305. The Board further noted that EERA expressly
exenpts negotiations fromthe usual public neeting |aws and
all ows the bargaining process to be conducted confidehtially
between the parties,? indicating that the Legislature did not
intend to depart from the traditional negotiating format when
it enacted EERA.

After review ng the decision of the Suprene Court in

City of Madison v. Wsconsin Enpl oynent Rel ati ons Comm ssi on

(1976) 429 U. S. 167 [93 LRRM 2970] and the decision of the

Court of Appeal in Henrico Firefighters Assn. v. Supervisors

‘Subsections 3549.1(a) through (d) of EERA |ist
exceptions to the public neeting requirenments as follows:

(a) Any neeting and negotiating discussion
between a public school enployer and a
recogni zed or certified enployee

or gani zat i on.

(b) Any neeting of a nmediator with either
party or both parties to the neeting and
negoti ating process.

(c) Any hearing, neeting, or investigation
conducted by a factfinder or arbitrator.

(d) Any executive session of the public
school enployer or between the public school
enpl oyer and its designated representative
for the purpose of discussing its position
regarding any matter within the scope of
representation and instructing its

desi gnated representatives.



(4th Cir. 1981) 649 F.2d 237 [107 LRRM 2432],° both deci ded

on First Amendnent grounds, the Board, in San Ranobn, supra,

concl uded that negotiations, but not nere advocacy, may be

prohibited at a public meeting.®

5In Gty of Madison, the Supreme Court overturned the
WERC s decision ordering the school board to cease and desi st
from all owi ng nonexcl usive representatives to address it
regardi ng subjects under negotiation. The Court concluded that
the danger of the exclusive representative being bypassed in
negoti ati ons was not serious enough to warrant the curtail nent
of any citizen's speech, irrespective of his enploynent status
or the content of his speech. The Court also noted that the
nonnmenber was not really negotiating, but was speaking as a
menber of the public and was not authorized to enter into an
agreenent nor attenpting to do so. The Court recognized the
di fference between nmere speech and negotiation when it
comment ed:

Regardl ess of the extent to which true
contract negotiations between a public body
and its enployees may be regulated - an
issue we need not consider at this time -
the participation in public discussions of
publ i ¢ busi ness cannot be confined to one
category of interested individuals. Gty of
Madi son, supra, p. 2973.

In Henrico, the court struck down a county policy which
prohi bited enpl oyees from addressing the board on behal f of
ot her enpl oyees but permtted speaking on one's own behal f.
Recogni zing that the board was constrained by state law from
negotiating with the representatives, the court noted that nere
advocacy or presentation of the union's position does not
constitute negotiating.

®This holding is consistent with a long line of cases
defining the limts of enployer free speech under section 8(c)
of the National Labor Relations Act (NLRA) which provides that:

The expressing of any views, argunent or
opi nion, or the dissem nation thereof,
whether in witten, printed, graphic, or



Here, the remarks of Mann and Kaelter cannot be fairly
characterized as negotiating. .Mann nerely summarized and
expl ai ned the Association's nost recent proposal, adding
not hing which had not been presented and discussed at the

bargaining table. His |anguage was too general to be

visual form shall not constitute or be
evidence of an unfair |abor practice under
any of the provisions of this Act, if such
expression contains no threat of reprisal or
force or prom se of benefit.

Under federal |aw, an enployer may, consistent with a good
faith effort to negotiate, inform enployees of the status of
negoti ations, or of proposals previously nmade to the union, or
of its version of a breakdown in negotiations, Proctor & Ganble

Mg. Co. (Post lvory) (1966) 160 NLRB 334, 340; Mantagh Auto

Sales, Inc. (1969) 177 NLRB 150, as long as the enployer's
speech does not contain a threat of reprisal or promse of
benefit; does not seek to induce enployees to withdraw their
support fromthe union, Gorman, Labor Law (1976), p. 382; does
not offer to enployees a proposal which exceeds that nade at
the bargaining table, or one on which there has been no

.meani ngful negotiation, NLRB v. J. H Bonck Co. (5th Cr. 1970)
424 F.2d 634; and does not seek to determne the degree of
support, or lack thereof, which exists for the stated position
of the enpl oyees' bargaining agent, Chie Pacific, Inc. (1972)
196 NLRB 458, 459 [80 LRRM 1169].

A few cases have applied simlar rules to union free
speech. See NLRB v. Local 964, Carpenters (1971) 78 LRRM 2167
(union coerced enployer to abandon bargail ni ng through
mul ti-enpl oyer association); Local 375, |BPO and Town of South
Hadl ey (1980) 6 M.C 2003 (union, by initfating distrrct
attorney investigation of Town's negotiator, coerced Town in
its choice of negotiator).

The PERB has stated that, although the EERA contains no
provision parallel to section 8(c), the sane guarantee of free
expression is inplicit in the EERA. Miroc Unified School
District (12/15/78) PERB Decision No. 80; R o Hondo Conmunity
College District (5/19/80) PERB Decision No. 128.

10



considered realistically as an offer. Such statenents at a
public neeting require no direct response from the board and
cannot be viewed as substitutes for the give and take of
negoti ati ons.

In addition, both Mann and Kaelter expressed the
Association's willingness to negotiate and participate in
medi ation and urged the board to becone directly involved in
the negotiation and nedi ation process. They did not, however,
refuse to neet with the board's negotiator or other
representative.

The record shows that in 1977, board nenbers becane
i nvol ved in negotiations, and significant progress was nade.
Mann and Kaelter were hopeful that such participation would
again be helpful in resolving the current dispute. Thus, we
find Mann's statenent that, "W want to settle it. ... W're
willing to do it wth the Board tonight if that's possible" and
Kaelter's statenent that, "W believe that if we could sit down
with the school Board or with the Board sitting in on

negoti ations, we could reach a settlenent tonight," do not
indicate an attenpt to bypass or undermne the District's
desi gnated negotiator. Nothing was said to disparage the
District's negotiator or to undermne the board's confidence in

him’ These conments expressly offer to neet "with the Board

’Safeway Trails, Inc. (1977) 233 NLRB 1078 [96 LRRM 1614]
relied on by the District is distinguishable. There, the

11



sitting in on negotiations," not conducting them and are
clearly intended to include the negotiator as spokesperson for
the "sitting in" board.

Simlarly, when Mann stated, "There is no reason why we
cannot settle now with or w thout nediation" and when Kaelter

stated that, "W do not need a nediator," they were not
attenpting to obstruct or forego nediation but were clarifying
that it was not legally necessary for a nediator to be present
and enphasi zing that nediation should not be an obstacle to the
parties reaching agreenent thensel ves.

In sum the statenents of the Association representatives
evidence no intent to obstruct the negotiation and nmediation
process but, rather, indicate a good faith desire to facilitate
and expedite it. In fact, the statenents were successful in
nmovi ng the nediation session upward fromJanuary 29 to
January 19. In these circunstances, we find no refusal to

bargain or participate in inpasse.

The Strike

The District alleges that the one-day strike by its

enpl oyees on January 23, 1979, is a per_se violation of

enpl oyer "conducted an entire canpaign to underm ne and renove
the Union's negotiator"” by repeatedly sending letters to

enpl oyees stating that the Union's negotiator was "not
prepared" at negotiating neetings, was lacking in
"responsibility and sincerity,”" had m srepresented a nunber of
itenms to the nenbership, changed proposals every tine they had
a neeting and, generally, was the primary inpedinent to
reaching a contract.

12



subsection 3543.6(d) of the EERA, which states that it is
unl awful for an enpl oyee organization to "refuse to participate
in good faith in the inpasse procedure set forth in Article 9
(comrencing with section 3548)."

Article 9 of the EERA, which is entitled "Il npasse
Procedures,"” provides, in section 3548, that either party
“. .. may declare that an inpasse has been reached .. . in
negotiations over matters within the scope of representation
and may request the board to appoint a mediator. .. ." If
PERB determ nes that an inpasse exists, it shall, within five
wor ki ng days, appoint a nmediator who will neet with the parties
either jointly or separately and use any steps deened
appropriate to persuade the parties to resolve their
di fferences. Nothing precludes the parties fromagreeing to
their own nediation procedure. A dispute may be submtted to
factfinding if the nediator is unable to effect a settlenent of
the controversy within 15 days and declares that factfinding is
appropriate. The mediator may continue nmediation efforts on
the basis of the findings of fact and recommended terns of

settlenent contained in the factfinding report.

In San Di eqgo Teachers Association v. Superior Court (1979)

24 Cal.3d 1, the Suprene Court reviewed these extensive inpasse
procedures and concluded that, "The inpasse procedures al nost

certainly were included in the EERA for the purpose of heading

13



off strikes." The Court stated, at pp. 8-9:

Since [the inpasse procedures] assune
defernment of a strike at least until their
conpl etion, strikes before then can properly
be found to be a refusal to participate in
the inpasse procedures in good faith and
thus an unfair practice under section
3543. 6, subdivision (d).

Simlarly, PERB itself has recognized a |legislative intent
to defer public school enployee strikes until conpletion of the
statutory inpasse procedures. PERB' s regulation governing
requests for injunctive relief in cases of work stoppages or
| ockouts, codified at section 38100 of title 8 of the
California Adm nistrative Code, provides, in pertinent part, as

foll ows:

The EERA inposes a duty on enployers and
excl usive representatives to participate in
good faith in the inpasse procedure and
treats that duty so seriously that it
specifically makes it unlawful for either an
enpl oyer or an exclusive representative to
refuse to do so. The Board considers those
provi sions as strong evidence of |egislative
intent to head off work stoppages and

| ockouts until conpletion of the inpasse
procedure . . . . (Exp. 9/20/82.)

PERB has consi dered work stoppages occurring prior to
conpletion of the statutory inpasse procedures in Frenont

Uni fied School District (6/19/80) PERB Decision NO. 136 and

Fresno Unified School District (4/30/82) PERB Decision No. 208.

Wi le strikes are not unlawful per se under EERA (Erenont),

a strike prior to the conpletion of inpasse "create[s]

14



sonething simlar to a rebuttable presunption” of an unlawf ul
refusal to negotiate and/or to participate in inpasse
(Eresno). The presunption of illegality is rebuttable,
however, by proof that the strike was provoked by enpl oyer
conduct and that the union in fact negotiated and partici pated
in inpasse in good faith (Erenmont). Absent such evidence, the
presunption stands, and a violation is established (Eresno).

As discussed in Erenmpnt, where an enployer has upset the
bar gai ni ng process by engaging in provocative conduct, then a
strike in response to, and in protest of, that conduct does not
concl usively denonstrate bad faith on the part of the
union.” Rather, it is then necessary to consider the
totality of the union's conduct to determne the union's
subj ective good or bad faith.

However, where, as in Fresno, no enployer provocation is
shown and a strike is notivated solely by economc
considerations to gain concessions at the bargaining table,
then the strike itself anmpbunts to a refusal to negotiate. If
undertaken prior to the onset of inpasse, such strike violates
the duty to negotiate in good faith. |If undertaken during
i npasse, such a strike also violates the duty to participate in
good faith in the inpasse procedures.

In the instant case, as in Fresno, the Association has
neither alleged nor proved that its pre-inpasse strike was

provoked by the District's conduct. The Association admts in

2'n an unpubl i shed opinion, the Court of Appeal reversed
the Board's finding that the District commtted an unfair
practice. However, it did not disturb the rule of law stated
therein nor the Board's finding that the strike was protected.
See Frenont Unified School District (3/25/82) PERB Decision
No. 136a.

15



its brief that, "the primary purpose of the job action was to
pressure the Board to reach a mutually agreeable contract
t hrough devel opi ng greater community awareness of the
| abor - managenent problens in the District."” Thus, the work
stoppage was clearly an economc strike intended to gain
concessions at the bargaining table.?®

The Association argues that it was conpelled to call the
strike by strong strike sentinent anong its nmenbers. It clains
that Associ ati on nenbers were becomng increasingly frustrated
and exerted pressure, including threats to resign their
Associ ation nenbership, in order to conpel the Association to
call a strike. Events cited as contributing to this sense of
frustration include: the stalled state of negotiations, the
i mposition of noontinme supervisory duties, the confiscation of
teachers' school keys, the assignnent of certain teachers to
speci al education prograns and, finally, the m sunderstood
conversation of January 22 which |led Association nenbers to
believe that they had been deceived regarding when the D strict
woul d neet to respond to its proposal.

The Association did not charge the District with unfair
practices for this conduct. Nor do these events constitute

reasonabl e provocation for the work stoppage here.

®The Association seeks to di stinguish its one-day strike
from "the kind of economc strike where enpl oyees cease work
until such time as an agreenent is reached.” This distinction,
whi | e perhaps significant in sone circunstances, is not
determ native here.

16



In the absence of enployer provocation which itself upsets
the bargai ning process, an association nust be strictly held to

its duty under EERA to press its denmands at the bargaining
table and through the statutory inpasse procedures. Here, we
have determ ned that the strike conducted by the Association
prior to the conpletion of the statutory inpasse procedures was
solely economic in nature, in that it was intended to press its
bar gai ni ng demands outside of, and as an alternative to,
negotiating. We, therefore, find the strike to be a refusal to
negotiate and to participate in inpasse, in violation of
subsections 3543.6 (c) and (d).
Damages |

The District seeks to recover $4,816.73 in danages
al l egedly caused by the strike, as well as its costs and
attorney's fees in an unspecified anount.

The record indicates that the District accrued
approxi mately $21,000 in salary savings not paid to striking
teachers on January 23, the day of the strike. The District's
al | eged damages result fromthe difference between this anpunt
and the District's total clainmed expenses exceeding $26, 000.
In its item zation of costs, the District includes
approxi mately $18,000 for substitute teachers on the day of the
strike, $1,500 for printing and mailing letters to parents
informng themof the strike, $6,000 for a substitute training

session held on January 9, and $600 in overtine for

17



certificated enployees who staffed a tel ephone tree during
early norning hours fromJanuary 8 through January 22 in order
to communicate with school principals in the event of a strike.
It is a fundanental principle that in order to be
recoverabl e, danmages nust be the natural and proximate

consequence of the act conplained of. Anderson v. Taylor

(1880) 56 C 131. Causes which are nerely incidental, or are
the instrunments of sone other controlling agency, are not

proxi mte within purview of the |law. Reliance Acceptance Corp.

v. Hoover-Hol nes Bureau (1934) 134 Cal.App. 607, 34 P.2d 762.

Thus, for exanple, where, due to a strike, an enployer decided
to abandon a construction project, loss resulting fromthe
abandonnment was not recoverable since the |oss was the direct
result of the enployer's own decision and was only indirectly

related to the strike. Lewis v. Benedict Coal Corp. (6th Cr.

1958) 259 F.2d 346 [43 LRRM 2237], nodified on other grounds
361 U.S. 459, 80 S.Ct. 489.

Here, the District argues that its expenditures for
substitute training and for the strike tel ephone tree, while
preceding the strike and in preparation for it, constitute
proper mtigation of its damages in that the training permtted
the District to provide "a snooth educational programon the
day of the strike," and the tel ephone tree "greatly aided in

handling the surprise strike.”

18



These alleged benefits are highly specul ative and incapable
of quantification. Wile such preparation may have mti gated
the enotional or psychol ogi cal damage to the District during
the strike, there is no evidence that it mtigated its nonetary
damages, as it contends. The District did not denonstrate that
either the substitute training or the telephone tree in any way
served to obtain substitutes or otherw se insure student
attendance and conpensation therefor. |In fact, the D strict
had anple substitutes prior to the training session, and the
majority of substitutes who worked on the day of the strike did
not participate in the training. Moreover, these costs were
the direct result of the District's own decision and were only
indirectly related to the strike since they would have been

incurred whether or not a strike occurred.

Authorities cited by the District fail to support its
position. They indicate that expenses incurred in mtigation
are recoverable where they "succeed in preventing a stil

greater loss," W C. Cooke & Co. v. Wite Truck (1932) 124

Cal . App. 721, or prevent "danmage greater in extent than that
which would ordinarily have resulted,"” 23 Cal.Jur.3d, Danages,
section 42. That is not the case here.

Therefore, we find that the clained expenses for substitute
training and for the tel ephone tree were neither the
consequence of the strike nor proper mtigation neasures and

are not properly chargeable to the Association. Deducting

19



these inpermssible costs fromthe District's total expenses,
it is evident that the District saved nore on striking
teachers' salaries than it expended on substitute teachers and
“letters to parents.® Thus, the District suffered no
conpensable loss as a result of the strike. Therefore, we need
not deci de whether this Board has the authority under EERA to
assess an enpl oyee organization for danmages resulting froma
strike.® Full consideration of this weighty issue must

await a case in which the question is fairly raised by the

facts. That is not the case before us.

Legal costs requested by the District are denied. The
Associ ation had not engaged in repeated and flagrant violations
of the law, nor was its defense against the charges frivol ous

and unwarranted, King Cty Joint Union H gh School District

°The Association also objects to the District's claim for
rei moursenent for letters to parents on the grounds that
(1) the tw letters sent prior to the strike primarily
concerned the District's bargaining proposals and only
incidentally referred to the strike; (2) the letter sent on the
day of the strike was useless since the strike was for one day
only; and (3) the use of the mails, as opposed to the usual
practice of delivery by students, was wasteful and a failure to
mtigate. Because we have found that, even including the cost
of these letters, the District incurred no danages, we need not
resolve the specific issues raised by the Associ ation.

%' n Eresno, supra, the Board declined to award
rei mbursenent of costs incurred during a strike because the
District there did not seek to mtigate its |osses or bring
about the termnation of the strike by requesting that PERB
seek an injunction against it. As in the instant case, the
facts did not require a determnation of the Board's statutory
authority to assess damages in a strike.
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(3/3/82) PERB Decision No. 197. See also Heck's, Inc. (1974)
215 NLRB 765 [88 LRRM 1049] and Tidee Products (1972) 194 NLRB

1234 [79 LRRM 1175].
REMEDY

Pursuant to the authority vested in it by subsection
3541.5(c),* the Board finds it appropriate in this case to
order the Association to cease and desist fromrefusing to
negotiate in good faith and refusing to participate in good
faith in the statutory inpasse procedures by engaging in a
concurrent strike. It is necessary that all unit enpl oyees be
fully infornmed of this Decision and thereby understand that the
strike which occurred here violated EERA. The Westm nster
Teachers Association, CTA/NEA, wll be required to post the
attached Notice at all places throughout the District where
notices are customarily placed and, additionally, to distribute
copies of the Notice to all enployees in the unit through the
District's internal distribution systemif that is the
customary nethod of distributing Association literature.

O herwi se, the Association shall mail a copy of the Notice to

Hsection 3541.5(c) provides as follows:

The board shall have the power to issue a
decision and order directing an offending
party to cease and desist fromthe unfair
practice and to take such affirmative

action, including but not limted to the
rei nstatenent of enployees with or wthout
back pay, as will effectuate the policies of

this chapter.
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the home of each nenber and each other enployee in the unit,
provi ded the enpl oyer gives nonnenber addresses to the
Associ ati on.

ORDER

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in this case, the Public Enpl oynent
Rel ati ons Board, pursuant to subsection 3541.5(c) of the
Gover nnent Code, hereby ORDERS that the Westm nster Teachers
Associ ation, CTA/ NEA, shall:

A CEASE AND DESI ST FROM

Violating subsections 3543.6(c) ad (d) by refusing to

negotiate in good faith axd refusing to participate in good
faith in the statutory impasse procedures by engaging in a
strike during the course of mediation.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1)) Wthin thirty (30) workdays of service of this

Deci sion, post at all school sites and all other work | ocations,
upon those bulletin boards where the Westmi nster Teachers
Association's notices are customarily placed, copies of the
attached Notice to Enployees (Appendix A). Such posting shall
be maintained for a period of thirty (30)“vvorkdays.

In addition, the Association shall distribute copies of the
Notice to all wunit enployees through the District's internal

distribution systemif that is the customary nethod of
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distributing Association literature. Oherw se, the
Associ ation shall mail a copy of the attached Notice to each
unit enpl oyee's hone, provided the District provides the
Associ ation wth such addresses of unit enployees who are not
menbers .of the Associ ation.

(2) At the end of the posting period, notify the
Los Angeles regional director of the Public Enploynent
Rel ations Board, in witing, of the steps taken by the
West m nster Teachers Association, CTA/NEA, to conply with
this Order. Continue to report in witing to the regional
director periodically thereafter as directed. All reports
shal |l be served concurrently on all parties.

The Board further ORDERS that the renaining subsection
3543.6(c) charges filed against the Westm nster Teachers
~Associ ation, CTA/NEA, in Case No. LA-CO 69 are DI SM SSED.

The Board further ORDERS that the subsection 3543, 5(a)
charge filed against the Westm nster Schobl District in Case

No. LA-CE-424 is hereby DI SM SSED.

Menbers Tovar, Jaeger and Jensen joined in this Decision.
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Appendi x A

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case Nos. LA-CE-424 and
LA- CO- 69, Westm nster Teachers Association, CTA/ NEA v.
West mi nster School District, 1h which all parties had a right to
participate, 1t has been found that the Westm nster Teachers
Associ ation, CTA/ NEA, violated the Educati onal Enpl oyment
Rel ati ons Act, subsections 3543.6(c) and (d) by engaging in a
strike during nediation. As a result of this conduct, we have
bg?? ordered to post this Notice and abide by the follow ng: W
will:

A CEASE AND DESI ST FROM

Refusing to negotiate in good faith and refusing to
participate in good faith in the statutory inpasse procedures by
engaging in a strike during the course of nediation.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE POLI G ES OF THE ACT:

Post and distribute copies of this Notice to all unit
enpl oyees.

VESTM NSTER TEACHERS ASSOCI ATI ON,
CTA/ NEA

Dat ed: By
Aut hori zed Agent

THS IS AN OFFIC AL NOTICE. |IT MUST REMAIN POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



PUBLI C EMPLOYMENT RELATI ONS BQOARD
OF THE STATE OF CALI FORNI A

WESTM NSTER TEACHERS ASSCCI ATI ON,

CTA/ NEA,
Unfair Practice
Charging Party, Case Nos. LA-CE-424-78/79
LA- CO 69-78/ 79
V.

VESTM NSTER SCHOCL DI STRI CT,

Respondent .
PROPOSED DECI SI ON

WESTM NSTER SCHOCOL DI STRI CT, ( May 15., 1980)
Charging Party,
V.

WESTM NSTER TEACHERS ASSOCI ATl ON,
CTA/ NEA,

Respondent .

Appear ances: Paul Crost (Reich, Adell, Crost & Perry), Attorney
for Westm nster Teachers Association, CTA/NEA, David C. Larsen
(Rutan & Tucker), Attorney for Westm nster School District.

Deci sion by Stephen H Nai man, Hearing Oficer.
PROCEDURAL _HI STORY

On January 5, 1979, the Westm nster Teachers Associ ation,
CTA/ NEA (hereafter Association) filed an unfair practice charge
with the Public Enploynent Relations Board (hereafter PERB)
agai nst the Westm nster School District (hereafter District).
On January 29, 1979, the District filed its answer. That sane

day, the District filed an unfair practice charge against the



Association. On April 9, 1979, the Association filed its
answer .

Bot h charges were anended prior to the_hearing, and again
on the first and second days of hearing. As anended, the
Associ ation's charge alleges that the District violated section
3543.5(a) of the Educational Enploynent Relations Act
(hereafter EERA)! by requiring teachers to distribute
docunents which their students were required to take hone to
their parents. The docunents reported the status of
negoti ations, and set forth the Association's bargaining
positions.

As anmended, the District's charge alleges that the

Associ ation violated section 3543.6(c) and (d) of the EERA ?

Government Code section 3540 et seq. Unless otherw se
noted, all references are to the Governnent Code.

~Sec. 3543.5(a) provides that it shall be unlawful for a
public school enployer to:

(a)l npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guararteed by this chapter.

2Sec. 3543.6(c) and (d) provide that it shall be unlaw ul
for an enpl oyee organi zation to:

(c) Refuse or fail to nmeet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the



The District's charge all eges:

1. The Association's authorized agent refused to
acknowl edge receipt of or convey a bona fide offer fromthe
District to the Association during the January 10, 1979
medi ati on session.

2. Association representatives attenpted to bypass the
District's negotiating team and negotiate directly with the
board of trustees at the January 18, 1979 public neeting.

3. During the nediation session of January 19, 1979, the
Associ ation presented a proposal containing provisions and
demands greater than those presented to the board of trustees
on January 18, 1979.

4. The Associ ation organized, called and inplenented a
District-wi de teacher strike on January 23, 1979, when the
parties were still engaged in the nediation process.

| nformal conferences were held on February 6 and March 21,
1979. The disputes were not resolved, and a formal hearing was
held on May 22, 23, 25 and June 5, 1979 before another hearing

officer.® Following the hearing, attorneys for the District

excl usive representative.

(d) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comrencing with Section 3548).

3Thi s case has been reassigned under the authority of
Cal. Adm n. Code, tit. 8, sec. 32168(b).



and the Association filed a series of posthearing briefs and
the matter was submtted on August 21, 1979.
FI NDI NGS _OF FACT

The District is a kindergarten through eighth grade
el enentary school district located in northwest O ange County,
California. It is conprised of 17 primary schools and 3
intermedi ate schools with a student enroll nent of approxinmately
9,359.4 The Association is the exclusive representative of a
negotiating unit of approximately 360 certificated enpl oyees,

of whom 330 are cl assroom t eachers.

A, Negotiations for a New Contract Begin and the Parties
D scuss the Possibility of a Strike.

The District and the Association were parties to a
col | ective bargai ning agreenent which covered the period of
July 1977 through Decenber 31, 1978. Just prior to the
termnation of their agreenent, the parties comenced
preparation for negotiations; and on Novenber 20, 1978, they
began bargaining for a successor'agreenent. Bet ween
Novenber 20 and Decenber 13, 1978, the parties net 13 tines.
However, no tentative agreenents of any substance were reached.

The possibility of a strike was discussed by Dr. Ricketts,
District superintendent, and Robert Mann, Associ ation

president. While no direct threats or confirmation of strike

“This information was obtained from the 1979 Public
School Directory, published by the California State Departnent
of Educatr on.




activity were expressed by the Association, on Decenber 11,
1978 the Association sent out letters to substitutes requesting
that they support a strike by w thhol ding services. The
District was aware of this letter and the board of trustees and
its adm nistration adopted certain policies and procedures
known as policy 3030 which would provide for prem um rates of
pay for substitutes, require verification of absences, and

affect Association rights.®

B. The Parties Declare Inpasse and the Association Takes a
Strike Vote.

On or about Decenber 12, 1978, just prior to the beginning
of the Christmas vacation, inpasse was declared. A nediator
was assigned and nmet with the parties in an attenpt to resolve
their dispute.

On Friday, January 5, the nenbers of the Association voted
to authorize M. Mann to call a strike. Mann announced to the
~nedia that he would not inform the District on what day he
would call the strike. At the hearing, M. Mnn reiterated
that the Association's intent was to keep the District off
bal ance, to keep it from being prepared.

On Monday, January 8, 17 of the 23 regular teachers at one

of the internediate schools were out. The absentee rate is

®The record indicates that policy 3030 was adopted, in
part, because the D strict was concerned about its ability to
obtain substitute teachers. Huntington Beach Union H gh
School District, which would draw upon the same pool of
substitutes, was facing a strike at or about this sane tine.



generally 2 or 3 per day. The District's charge, as anended at
the hearing, does not allege that the Association was
responsible for this large absentee rate, and the Association
does not admt any responsibility for it. However, upon
| earning of the situation at the internediate school, Dr.
Ri cketts contacted Bar Kaelter, the assistant executive
director of the West Orange County United Teachers, a regional
associ ati on whi ch handl es negoti ations and grievances for the
Associ ation and four other neighboring teacher associations.
Dr. Ricketts advised M. Kaelter that he would inplenent policy
3030 unless the Association let the D strict know when it would
be going on strike. Ricketts also stated that if the
Association would tell the District when it was going on
strike, he would wait until then to inplenent policy 3030.
M. Kaelter remained nonconmttal. Dr. Ricketts inplenented
the policy effective January 8.

The threat of a strike continually existed. In addition to
the statenents by M. Mann, M. Kaelter and WIIiam Bi anchi
the executive director of the West Orange County United
Teachers, the teachers by their conduct kept the District
personnel in doubt as to when a strike m ght occur. Thus,
enpl oyees woul d picket their schools in the norning, get in
their cars, drive off, drive around the block, park, and then
wal k through the back door two or three m nutes before schoo

began. Simlar conduct also occurred during lunch breaks.



On January 10, Dr. Ricketts received third-hand information
that if no agreenent was reached at that evening s nediation
session, a strike would occur the next dayi On January 11,
teachers brought sack lunches to eat at various parks. At
12:30 p.m there was a radi o announcenent that 80 percent of
the teachers were on strike. They were not. A letter witten
the sane day by one of the teachers and sent to many parents
indicated that the teachers were prepared to go on strike. For
all of these reasons, Dr. Ricketts anticipated a strike from
moment to nonent. °

C. The District's Ofer to Bill Henry on January 10, 1979.

Medi ation sessions were held on January 9 and 10, 1979.
Prior to the January 10 session, the nediator spoke with the
board of trustees and the District's negotiating team
together. Afterwards, he asked Patricia Giggs, the District's
chief negotiator, to cone up with a new proposal.

The nedi ator then spoke with M. Bianchi and Bill Henry, a
consultant to the Association's negotiating team The nedi ator
told them that he had asked the District to nake a new offer,

and that he had told ghe board what m ni nrum novenent woul d be

°Ri cketts kept policy 3030 in effect through
January 15. However, on January 16, he rescinded the policy
because the prem umpay for the normal substitute coverage was
too costly. The policy was reinstated for January 23, the day
the teachers did strike.



required in order to avoid a strike. The nediator said to the
Associ ation representatives that he had told the District that
if it did not come pretty close to the nininuns he felt were
necessary for novenent towards a settlenment, he would refuse to
carry the proposal to the Association and that he woul d
consider the Association's last proposal as the last offer on
the table. The nediator told M. Bianchi and M. Henry that if
he felt it was a substantial offer he would present it t,o the
Association. But if he came to the Association's conference
room and asked for either M. Henry or M. Kaelter to cone out,
that would be the signal that nediation was over for the
evening. Then the three of themnet with the other nenbers of
the Association's negotiating team and expl ained the procedure
whi ch woul d be used.

The nediator returned to the District's neeting room
Ms. Griggs verbalized an offer to him The nedi ator stated
that the offer would not settle the contract.’ He told
Ms. Giggs to put it inwiting and give it directly to the

Associ ati on.

"The District's offer met the Association's demand on
| eaves of absence and noontine supervision and inproved the
previous offer on fringe benefits and sabbatical |eaves
al though these two itens did not neet Associati on denands. In
all other respects, including binding arbitration, class size
and salaries, the District's offer remai ned unchanged.



The medi ator then went back to the Association's room and
told the Association's representatives to go honme. He returned
to the District's roomwith M. Henry.

M. Henry stated to the District's representatives that
the nmedi ator had already told him about the proposal. In
response to a question posed by David Larsen, the District's
attorney and a nenber of its negotiating team M. Henry
acknow edged that he was an agent of the Associ ation.

Ms. Giggs then prepared a witten offer by nmaking
annotations on the District's offer of January 9. She gave
M. Henry a copy of the proposal. M. Henry rolled it up and
said, "As far as I'mconcerned, |'ve never received this
offer, and I'mnot going to give it to WIA [Westm nster
Teachers Associ ation]."

M. Henry had not given any indication prior to that
monment that he would not consider the District's proposal to
be a bona fide offer. M. Larsen said, "You told us you were
the agent of WIA. As far as we're concerned you're their
agent, you've received it, WA has received it." Then M.
Henry left the roomw th the nedi ator.

Later that evening, at the Association's offices,

M. Henry told the other nenbers of the Association's
negotiating team that the nedi ator had asked himif he wanted

to hear the District's offer as a professional courtesy.



M. Henry told his colleagues that it was not an official
offer if he did not tell themabout it, but it would be if he
did tell them M. Henry asked themif they wanted to receive

an offer outside of the nediation process. Their response was

no," the mediator had instructed them that he did not want to
carry the offer.

The Associ ation was apprised of the contents of the
District's offer the next norning, when the D strict
distributed a letter in the teachers' nail boxes.

D. Association Representatives Speak at the January 18 Board
Meet I ng.

A nedi ati on session was held on January 16. Another

session was scheduled for January 29. A public neeting of the
board of trustees was held on January 18. M. Mann and

M. Kaelter, as well as several other nenbers of the public,
spoke at that nmeeting. M. Mann was one of the first

speakers. He said, in part:

. We feel there is no reason why we
can't settle our dispute right now, wth or
wi t hout the nediator. Teachers have to
believe that you haven't heard our positions
or you don't understand them For exanple,

.. » Salary: W are asking for the 5-1/2
percent whi ch was frozen in our |ast

contract, and we realize we'll have to wait
for the Suprene Court decision to see
whet her or not we will get it. Now, that's

for this year. For next year the D strict
has consistently told us that they don't
expect any new nonies fromthe state. W
said "fine." W want a fair share of those
new nonies if you get them W don't
understand the problemwth that proposal if

10



the District's business people consistently
tell us that you're not going to get nore
nmoney. So, we'll take a chance. |If you get
no nore new noney, we don't expect to get
very much of a raise. But if you do get
increased nonies fromthe state over and
above the current |evel, we expect to get a
fair cost-of-living increase. . . . W want
to settle it. W want to settle it right
now, but we want a fair agreenent and we
want to return to the table now. W're
willing to do it wwth the Board tonight if

that's possible. V¢ want to settle the -
agreenent, but we want a fair agreenent.

The President of the Board of Trustees, Dewey W es,
responded to M. Mann's remarks. He stated that the nediator
had established the guidelines for setting a nmediation date for
January 29 and that the board of trustees had to foll ow those
procedures.® M. WIles responded to a subsequent speaker
that he understood it would be a m sdeneanor "if we try to
negotiate outside that." He also said that the board had given
directions pursuant to which the District's negotiating team

was to operate and that the team understood those directions.

Sonetine thereafter, M. Kaelter nade his statenent to the

board. He said, in part:

8No evidence was presented at the hearing that the
nmedi ator had instructed the parties or even suggested that
they not neet for direct face-to-face negotiations in his
absence. However, the District's negotiating team
enphatically told the Association's negotiating team at the
outset of mediation that it would not neet wth the
Associ ati on without the nediator.

11



The statenent has been made by M. W/l es
that under the provisions of the Educati onal
Enpl oynent Rel ations Act we could not
negotiate wthout the mediator. | would
like to set the record straight. W can
negotiate right now W do not need a

medi ator. The nedi ator does not need to be
present . . . . W believe that if we could
sit down with the School Board or with the
Board sitting in on negotiations, we could
reach a settlenent tonight. We're wlling
to neet tonight, tonorrow, Saturday, Sunday,
anytine you're willing to meet. Meet wth
us and settle this.

Attorney Larsen responded to these comments by stating that
the District felt it was incunbent upon it not to obstruct the
nmediator's efforts to help the parties reach a settlenent.

E. The January 19 Medi ati on Sessi on.

Fol | owi ng the January 18 board neeting, D strict negotiator
Giggs called the nediator to see if the January 29 nedi ation
date could be noved up. A nediation session was schedul ed for
Friday, January 19.

The Associ ation's proposal on January 19 was the sane as it
had been on January 10. Based on M. Mann's statenent relating
to a contingency salary plan the previous night, the D strict
felt that the Association was escalating its proposals.

After the parties "net in separate roons, the nediator held
a conference with M. Bianchi, M. Kaelter, Ms. &Giggs, and
Nf. Larsen. The group discussed several issues, including the
concept of a proposal which would nake sal aries contingent upon

the receipt of certain state nonies by the District.
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M. Larsen stated that he was very concerned that the
Associ ation was holding onto so many najor issues so late in
.the gane of negotiations. He stated that if contingency
| anguage could settle the matter, they would go back and try to
sell the concept to the board. He further stated that if
conti ngency | anguage would not settle the matter, the
Associ ation should tell himso that he would not waste his tine
or jeopardize his credibility with the board. The
preponderance of the evidence establishes that the parties left
the nedi ation session with the understanding that a good solid

contingency formula for wages would settle the negotiati ons.

The District negotiators said that they did not know how
the board would react to the concept and that they woul d neet
with the board followng the regular January 24 Board
nmeet i ng. M. Bianchi and M. Kaelter said that the
Associ ation was receiving a great deal of pressure for sone
action and that they did not know whether they could hold their
menbers back. They urged M. Larsen and Ms. C}iggs to get
feedback from the board prior to January 24.

M. Larsen responded that if there was a strike by the
Association it would be extrenmely difficult to get the board to
consi der contingency | anguage. He agreed to try to neet with

the board prior to January 24.

13



F. The events of January 22, 1979.

The Associ ati on announced to its menbership that the
District would respond to the contingency proposal on
January 24, 1979. By January 22, 1979, the teachers began to
pressure the Association for an earlier response fromthe
school board. Association  -President Mann asked Bill Bianchi to
contact the District's attorney, David Larsen, in order to set
up a neeting with the board earlier than Wednesday,

January 24. Unbeknownst to Bianchi or Mann, Larsen had
schedul ed a nmeeting wth the board to take place at 5:00 p. m
on January 22, 1979.

Pressed by M. Mann, Bianchi called Larsen's office to ask
if he had been successful in neeting with the board. Larsen
was unavailable at the tine but did return the call at or about
4:00 p.m Bianchi asked whether Larsen had nmet with the board
and had any information to give them Larsen replied that he
had nothing to give them M. Bianchi said that it was very,
very inportant for M. Larsen to try to meet with the board
because the Association did not know whether it could hold the
t eachers back fron1an¥‘kind of concerted activity. M. Larsen
responded that if anything did happen, that "all bets were
off." Larsen never nentioned that he would be neeting with the

board at 5:00 p.m

Mann was present while Bianchi was speaking with Larsen.

VWhen Bi anchi concluded his conversation he indicated to Mann

14



that it appeared that the board would not be neeting until
January 24. At or about this sanme time, a nunber of teachers
cane to the Association office and reported that the D strict
board of trustees was in fact neeting right at the nonent with
attorney Larsen.

VWen Mann stated to the menbers in the Association office
that the District would not be neeting until January 24, 1979,
he was net with an irate response. The nenbers responded,
"What's up here? W know that the District and the board
menbers and the attorney are neeting right now" One entire
school faculty, frustrated by the confusion and chaos of m xed
reports in the progress of negotiations, threatened to resign
from the Association because the Associati on was not doing
anyt hi ng.

This loss of credibility plus the increasing pressure from
"the teachers as a result of their frustrations over
negoti ations and other incidents caused M. Mann to call a

one-day strike for January 23, 1979.°

°Specific causes mentioned by M. Mann of teacher
frustrations since the beginning of the school year included:
(1) the involuntary transfer of several teachers to specia
education teaching positions; (2) the District's requirenent
that teachers perform noon duty supervision, sonething which
had not been required in several years; (3) the collecting of
cl assroom keys by the District prior to Christmas vacation;
(4) the District's refusal to agree to nake the forthcom ng
arbitration decision on noon duty supervision binding; and
(5 the reaction of sone teachers, who felt that teachers had
not been treated fairly at the January 18 board neeting.
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G The Teachers Strike for One Day on January 23, 1979 and

the School Board Asks that the Mediator Certify the Matter
for Factfinding.

The Association did not give any advanqe war ni ng about the
strike. It did contact the nedia as early as 6:00 a.m on
January 23. Dr. Ricketts first learned of the strike at 7:30
am In its contacts with the nedia, the Association
represented that the strike was a one-day protest. |Its
|eafl ets carried the same nessage. At each school there was
at |l east one picket sign which said that the strike was a
one-day protest.

Notw t hstanding all of this, Superintendent R cketts
testified that he did not becone aware that the strike was
only for one-day until he received a letter to that effect from
M. Mann. The preponderance of the evidence establishes that
M. Mann's secretary delivered this letter at approximtely
11:00 a.m, to a District enployee who works in the sane
building as Dr. Ricketts.

The teachers returned to the classroomon January 24. No
evi dence was presented at the hearing that the Association has
threatened or engaged in any strike, work stoppage or slow
down since January 23.

At the January 24 board neeting, the board directed chief
negotiator Giggs to request the nediator to certify the
parties to factfinding. The board had not made any deci sions

regardi ng contingency |anguage when it net at M. Larsen's
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office on January 22. As a result of the strike, the board's
attitude was that there was no need to consider it further.
It felt that the trust relationship had been destroyed and
that the Association did not want to settle. However, the
board made no effort to determ ne whether the Association was
still interested in settling the dispute with contingency
| anguage.

On January 25, the nediator certified the matter for
factfinding.

Based on these facts, the District contends the
Associ ation failed to negotiate and/or participate in

medi ation in good faith.*

H.  The Association Charges that the District Unlawfully
. TS . .
E?QULLﬂﬂ—LhﬂTIﬂﬂ9h3L5—l9—L}5L~LDULQ—NHLQLL@nggﬂQﬂLﬂLﬂg
The events relating to the Association's charge of
unl awf ul conduct against the District occurred in m d-Decenber
1978 and early January 1979. On Decenber 15, 1978, teachers
were asked to distribute to students in their classroons a
copy of a periodic District publication entitled "Chall enge.”

On January 2, 1979, teachers were asked to distribute a letter

to parents.

The record contains evidence relating to the
District's claimfor damages resulting fromthe strike.
Because it is concluded that the District's claimnust be
di sm ssed, no findings with respect to danages are included in
this deci sion.
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Both of these docunments were one page in length and were
given to students for distribution to their parents. Both
publications state that the parties are in nmediation. The
publications sunmarize the District's latest proposal on
salary, health and welfare benefits, class size and |ength of
the workday. The January 2 letter lists the Association's
| at est proposal on each of these above itens. In both cases,
the District characterizes the Association's proposals as
"unreasonabl e demands which are not within the District's
financial ability to neet."

In the past, the District has distributed some of its
conmuni cations to parents by having teachers give the
docunents to their students to take home. These have included
“Chal | enge," "The Board Review' and educational update
articles witten by the superintendent. The District utilizes
this nmethod of distribution because it saves mailing costs.

In 1977, when the parties were in nediation over their
‘first contract negotiations under the EERA, the District
simlarly distributed communications relating to the status of
negoti ations. Those comunications also set out the parties’
proposals, the District maintaining that its proposals were
fair, but not characterizing the Association's proposals as
"unr easonabl e demands. "

No objection was raised by the Association to the 1977

communi cati ons, because at the tine they were distributed
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negoti ati ons were about to reach a successful concl usion.
However, teachers had voiced concern to the Association at
that time that the distributed material mght be interpreted
by sonme parents as the teachers' viewpoints. During the
current round of negotiations, the president of the

Associ ation had received telephone calls from parents

evi denci ng sone confusion about the Association's negotiating
positions.

The Associatfon utilized various nethods to comunicate
with parents, such as wal ki ng house-to-house, |eafleting,
tel ephone calls and mailings. It also established a strategy
team to contact parents and enlist community support.

Based upon the above conduct, the Association contends
that the District violated the EERA by requiring the teachers
to distribute materials relating to the District's position in
negoti ations, thereby interfering with enployees' rights to be
free ffon1coercion and restraint in their right to form join
and participate in the activities of an enpl oyee organi zation.

| SSUES

1. Wiether the one-day strike which occurred during
i npasse nedi ation on January 23, 1979 is a per se violation of
t he EERA section 3543. 6(d).

2. \Wether the Association violated the EERA

section 3543.6(c) and (d) by certain conduct related to
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negoti ati ons and nedi ati on occurring between January 10
and 23, 1979, including a strike.

3. Wiether the District violated section 3543.5(a) of the
EERA by requiring teachers to distribute D strict
connunicatidns about negotiations to their students to be taken
honme to their parents.

CONCLUSI ONS_OF LAW

A. A Strike by Enployees During |Inpasse Mediation does not
per se Constitute a Refusal to Participate in Inpasse in
Good Fai th.

The District alleges that the one-day strike by its
enpl oyees on January 23, 1979 is per se a violation of
section 3543.6(d) of the EERA. Section 3543.6(d) states that
it is unlawmful for an enpl oyee organization to "refuse to
participate in good faith in the inpasse procedure set forth in
article 9 (commencing with section 3548)."

Article 9 of the EERA, which is entitled "Inpasse
Procedures," provides, either party "nmay declare that an
i npasse has been reached . . . in negotiations over nmatters

within the scope of representation and can request that -PERB

appoint a nediator." |If PERB determ nes that an inpasse
exists, it shall, within five working days, appoint a nediator
who will neet with the parties either jointly or separately
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and use any steps he deens appropriate to persuade the parties
to resolve their differences. Nothing precludes the parties
fromagreeing to their own nediation procedure. (See CGov.
Code section 3548.) As part of the inpasse procedure of
article 9, section 3548.1, section 3548.2 and section 3548.3
set out the procedures for subm ssion of a dispute to
factfinding if the nediator is unable to effect a settlenent
of the controversy wthin 15 days after his appointnment and
declares that factfinding is appropriate. Section 3548.4
provides, "Nothing in this article shall be construed to

prohi bit the nediator appointed pursuant to Section 3548 from
continuing nediation efforts on the basis of the findings of
fact and recommended terns of settlenment nmade pursuant to

Section 3548.3."

1. Strikes are not expressly outlawed by the EERA.

On its face, section 3543.6(d) does not nmake a strike an
unfair practice. The |anguage of that section speaks in terns
of good faith participation in nmediation. Further, nowhere in
the EERA are strikes expressly stated to be an unfair
practice. The numerous court of appeal decisions cited by

respondent and by the Supreme Court in San Di ego Teachers

Associ ation v. Superior Court (1979) 24 Cal.3d 1 as holding

that public enployees have no right to strike, were generated
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at a time when either the EERA had not yet becone |aw'' or
arose in cases in which the enployees and conduct in question
were not covered by the provisions of the EERA ' Thus,
court decisions which hold that strikes by public enployees are
illegal are not dispositive of the issue of whether strikes are
unfair practices or otherwi se unlawful under the EERA. \Whet her
strikes by public enployees are illegal under sone
interpretation of common |law or statutory authority, they do
not necessarily constitute an unfair practice under the EERA by
virtue of this external illegality.

However, the EERA does not expressly sanction the right to
strike by public enployees. Put another way, this means that

strikes by public enployees are not expressly protected under

Mpasadena Unified School District v. Pasadena Federation
of Teachers (1977) 72 Cal.App.3d 100, 105, 114, 107 [140
Cal .Rptr. 41]; _Los Angeles Unified School District v. United
Teachers (1972) 24 Cal . App.3d 142, 145, 146 [100 Cal . Rptr.
806]; Trustees of Cal. State Colleges v. Local 1352 S. F.
State, etc. Teachers (1970) 13 Cal.App.3d 863, 867 [92
Cal . Rptr. 134];-CQty of San Diego v. Anerican Federation of
State, etc. Enployees (1970) 8 Cal.App.3d 308 [87 Cal.Rptr.
258]; Alnond v. County of Sacranmento (1969) 276 Cal.App.2d 32
[80 Cal . Rptr. 518], ct. Los Angeles Met. Transit Authority v.
Br ot her hood of Railway Trairnnmen (1960) 54 Cal. 2Z2d 684, 63/, 688
T8 Cal. Rptr. 1, 355 P.2d 905].

125t at i onary Engineers Local 39 v. San Juan Suburban
Water Drstrict (1979) 90 Cal.App.3d 796; Gty and County of San
Franci sco v. Evankovich (1977) 69 Cal. App.3d 41.
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the provisions of the EERA ™ Conduct which is not

statutorily protected is not necessarily prohibited, and the
strike in this case was purely an econom c strike and not one
originally protected because it was in support of independent

unfair practices. (See footnote 9 at p. 15, supra.)

This anal ysis explains the |anguage in section 3549 which
provi des that the enactnent of the EERA shall not be construed
as making section 923 of the Labor Code applicable to public
school enployees. By this statutory reservation, the
Legi slature nerely expressed its desire not to extend to public
enpl oyees the statutory protection of concerted activities
guaranteed in the private sector by section 923 of the Labor
Code.

2. The EERA Standard of "Good Faith" Derived From the
NL RA.

Respondent herein argues that a strike by public school
teachers during the statutory inpasse process constitutes a

per se violation of section 3543.6(d) as a refusal to

participate in nediation in good faith. PERB in Pajarg Valley

Unified School District (5/22/78) PERB Decision No. 51, citing

Sweet wat er Uni on Hi gh School District (11/23/76) EERB Deci sion

13See section 7 of the National Labor Relations Act in
whi ch enpl oyee concerted activities are protected. That
section provides:

Enpl oyees shall have the right to self-
organi zation, to form join, or assist |abor
organi zations, to bargain collectively

t hrough representatives of their own
choosing, and to engage in other concerted
activities for the purpose of collective
bargai ning or other nutual aid or

protection .
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No. 4, has held that the good faith requirement for purposes of
negotiation found in the EERA nmay be. anal yzed by reference to
interpretations of simlar provisions of the National Labor

Rel ati ons Act, as anmended.’* (See also PERB s recent

decisions in San NMateo County Community Coll ege D strict

(6/8/79) PERB Decision No. 94, at pp. 8-10 and fn. 8;
San Franci sco Community College District (10/12/79) PERB

Decision No. 105 at p. 9; Davis Unified School District, et al.

' (2/22/80) PERB Decision No. 116.)

Under the NLRA, a duty is inposed on an enployer and an
enpl oyee organi zation to bargain in good faith. This duty is
found by a conbined reading of NLRA section 8(a)(5) or 8(b)(3)
and section 8(d). (29 USC 158(a)(5); 29 USC 158(b)(3) and
29 USC 158(d). In reference to those sections, it is concluded
that all aspects of negotiations in the private sector are
covered by the requirenment of good faith. Therefore, section 8(d)
of the NLRA applies not nerely to negotiations at the bargaining
table but to the extension of those negotiations through
voluntary nedi ation and up to the reduction to witing of a
col l ective bargai ning agreenent.

In enacting the separate sections of the EERA which require

an enployer and an enpl oyee organization to participate in both

%The National Labor Rel ations Act, as anmended, is found
at 29 USC 151 et seq. (hereafter referred to as NLRA).
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negotiations and the mandated inpasse procedures in good faith,
It appears that the California Legislature was adopting the
National Labor Relations Act's standard for good faith and
expressly making it applicable to the inpasse procedures in the
public sector. Under the EERA, inpasse has been expfessly
carved out as a procedure which the parties in negotiations
shoul d follow rather than as a culmnation of bargaining where
the parties need go no farther.® Thus, it is concluded that
the NLRA definition of good faith covers the negotiations and
mediation as well as factfinding in the EERA  This being so,
it is fair to turn to the federal standards for good faith and
as applied by PERB to bargaining in order to ascertain the
meani ng of participation in nediation in good faith,

3. The Per Se Refusal to Bargain in Good Faith.

Odinarily, a refusal to bargain in good faith is proved by

obj ective evidence of the state of mnd of the party alleged to
be unlawfully refusing to bargain. However, PERB in consonance
with the United States Suprenme Court has found that certain

“Under the NLRA, the parties may be still in the
negoti ations Rrocess utilizing the services of a nediator
because they have not yet reached a point where there is
nothing further to talk about. |npasse under the EERA nerel¥
envi sions a breakdown of negotiations. Conpare definition o
I npasse at 3540.1(f) which states in part:

"l npasse" means a point in meeting and
negotiating at which . . . differences in
ositions are so substantial or Prolonged
hat future neetings would be futile.
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conduct is so inherently destructive of the bargaining
relationship and so clearly constitutes a refusal to negotiate
that it is per se a violation of the obligation to confer in
good faith without regard to proof of state of m nd.

Thus, PERB has followed NLRB v. Katz where the Suprene

Court upheld an NLRB decision that an enployer's unilateral
change in conditions of enploynment wthin the scope of
representation prior to the conclusion of bargaining was a

per se refusal to bargain over those matters which were
unilaterally changed. Wthout regard to whether the enpl oyer
had a desire to reach an overall agreenment with the union, the
Supreme Court in Katz held that the unilateral action by the
enpl oyer changing existing terns and conditions of enploynent
was "in fact" a refusal to negotiate as to those matters. The
Court refused to look at any evidence concerning the enployer's
subj ective good faith. (See NEB?_V. EELE_(1962) 369 U.S. 736
[50 LRRM 2177, 2180]; cf. simlar holdings of PERB in San Mat eo
County Community Col | ege, supra, PERB Decision No. 94 at

pp. 12-14; San Francisco Coormunity Col |l ege District, supra,

PERB Deci si on No. 105; Davis Unified School District, et al.,

supra, PERB Decision No. 116.)

On the other hand, the Suprenme Court and the NLRB have
never found that a strike by enpl oyees during negotiations
constitutes a refusal to confer in good faith. |ndeed, the

express question was raised with the Suprene Court in NLRB v.
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| nsurance Agents International Union (1960) 361 U. S. 477.

There, the NLRB concluded that certain conduct by the union
involving strike tactics which allegedly were not traditionally
appropriate, constituted bad faith on the part of the union in
participating in the negotiation process. The Suprene Court
rejected this argunent, holding that such conduct external to
negotiations did not indicate bad fafth on the part of the
associ ation and the Court and the board ought not involve
thenmselves in the quality of the association's economc

activity. However, Insurance Agents was deci ded under NLRA

whi ch protects concerted activiti‘es and, .as such, does not help

the inquiry in this case.

In this case, the District argues that the Supreme Court in

Teachers Association v. Superior Court, supra, concluded that

a strike prior to the exhaustion of inpasse was outlawed in
order that the parties could exhaust the inpasse procedures
before taking economic action. This interpretation is not
unr easonabl e based upon certain |anguage in the Suprene

Court's decision_in'San Di ego, supra. There, the court

sai d:

An unfair practice consisting of, "refus[al]
to participate in good faith in the inpasse
procedure" (section 3543.6, subd. (d)) could
be evidenced by a strike that otherw se was
| egal .

The inpasse procedures alnost certainly were

included in the EERA for the purpose of
headi ng off strikes. (Gtation omtted.)
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Since they [inpasse procedures] assune
defernment of a strike at least until their
conpl etion, strikes before .then can properly
be found to be a refusal to participate in

i npasse procedures in good faith and thus an
unfair practice under section 3543.6 subd.
(d). (24 Cal.3d, at 8-9.)

On the other hand, it can equally be argued that if the
Legislature had neant to outlaw strikes until the concl usion
of inpasse, it would have expressly said so. Instead, the
Legislature nerely adopted the sane |anguage found in the NLRA
regarding good faith and nade it applicable to EERA inpasse
procedures. The Suprene Court's decision is inconclusive in
terns of whether a strike prior to the conclusion of inpasse
is per se a violation of the obligation to participate in
~nedi ation. Indeed, were one to conclude that a strike is per
se a violation of 3543.6(d), one would be left with the
anbiguity in the Suprene Court's decision which seens to
indicate that a strike is not per se a refusal to negotiate

or a violation of 3543.6(c). (San Di ego Teachers Associ ation

v. Superior Court, supra, 24 Cal.3d,' at p. 8) Thus, it is

hard to understand how the court could conclude on the one
hand that a refusal to bargain in good faith would be based
upon an analysis of "genuine desire to reach agreenent "
and a failure to participate in inpasse, which nust necessarily
enconpass the obligation to bargain, would be evidenced nerely
by a strike prior to the conpletion of inpasse procedures.

(1d.) If in fact it is a per se violation of 3543.6(d) to

28



strike prior to the exhaustion of inpasse procedures, it rmnust
necessarily be a per se violation of 3543.6(c) since a strike
during negotiation would equally be a strike prior to the
exhaustion of the i npasse procedures. '

Thus while a strike may be strong evidence of bad faith
participation in inpasse procedures because of its obstructive
quality, there is no reason to conclude that a strike itself
prior to conpletion of inpasse is so inherently destructive of
the medi ation process that it nust in fact constitute a refusa
to bargain without further analysis of the subjective
intentions of the alleged w ongdoer.

It is concluded that a strike by public school enployees is
not per se a violation of section 3543.6(d). (Cf. PERB's
decision in Mdesto City Schools (3/10/80) PERB Deci sion
No. I R-11; Modesto Gty Schools (3/12/80) PERB Deci sion

No. IR-12, at pp. 2-3; San Francisco Unified School District

(10/ 29/ 79) PERB Deci sion No. |IR10.)

B. The Strike as Strong Evidence of Association Bad Faith in
Negot | ati ons or Medi ati on.

Al t hough it has been concluded above that a strike is not
per se a violation of section 3543.6(d) , the question renmains
open whether a strike prior to the exhaustion of statutory

i npasse procedures, in this case, established that the

“The District does not contend that the strike in this
case is a per se violation of section 3543.6(c).
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Association was notivated by bad faith in fulfilling its
statutory obligation to negotiate and/or nediate the contractua
di spute. In order to resolve this question, one nust |ook at

the specific facts in this case. (Contrast NLRB v. |Insurance

Agents, supra.)

Wiile it is tenpting to conclude that the strike caused the
District to abandon nediation and nove to the next statutory
procedure of factfinding, such an analysis would be erroneous.
The conduct of one party in negotiations in reacting to the
conduct of another cannot be dispositive of the notivation of
the party alleged to be acting in bad faith. I ndeed, in this
case the District had the option of responding to the one-day
strike by giving the union the neani ngful counterproposal whi ch
the nediator and the union had been demanding for several days
prior to that tinme. Alternatively, the District had the option
to give the union sone signal that it was going to neaningfully
consi der a count er proposal . Instead, the District chose in
reprisal for the strike to indicate that it would no | onger
participate in nediation and urged that the parties go to

factfinding.?

171't should be noted here that the District is not being

charged with a violation of 3543.5(c) or (e) of the EERA
However, a question is raised as to whether a response such as
was given here is in fact evidence of bad faith on the part of
the enployer itself.
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Thus, having concluded that the enployer's response in this
matter is not indicative of the Association's bad faith, one
must | ook at the Association's conduct in nediation to
determ ne whether the one-day strike on January 23, 1979 can be
an objective mani festation of subjective bad faith. (See

Placentia Fire Fighters v. Cty of Placentia (1976)

57 Cal . App.3d 9, 25.) It is concluded that, apart fromthe
addi tional allegations of Association m sconduct discussed
bel ow, the strike on January 23, in the context of the
Association's negotiating activity in nediation, does not
indicate bad faith.

The facts in this case reveal that the Association and the
District negotiated 13 tinmes between Novenber 20 and
Decenber 12, 1978. The parties agreed that the matter should
be referred to a nediator, and the Association at no tine
avoided its obligation to participate in nmediation sessions.
Thr oughout the nedi ati on sessions, the Association sought to
elicit fromthe enployer a response to its proposal which
woul d be neaningful in terns of salary and fringe benefits.
| ndeed, the Association had acknow edged the enpl oyer's
difficulty in predicting its finances with the uncertainties
created by Proposition 13 and the need for cooperation. The
Associ ation agreed that it would conprom se and asked the

District only to consider a contingency forrmula for salaries.
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The District was asked to respond within a reasonabl e
amount of tinme. Wen asked as to what the District was doing
in response to the Association's request, the District
negotiators did not reveal that they were in fact neeting at
the very tine when the Association was pressing the District
for an answer to its requested proposal in nediation. When the
District's representative gave the Association a vague and
ostensibly inconsistent answer to the question whether the
board was neeting to consider the contingency salary proposal,
the Association determned that a one-day strike would indicate
the seriousness with which it was nmaking its proposals in
nmedi ation. The fact that mediation did not continue follow ng
the strike was not in any way the fault of the Association but,
rather, the District's choice to nove the process into

factfindi ng.

The Associ ation, on the other hand, participated in
factfinding. At no time follow ng the strike on January 23
did the Association, by its conduct, manifest an intention to
di srupt the inpasse proceedings.

It is, therefore, concluded that the strike on January 23
in and of itself does not indicate the Association's bad faith
in participation in the inpasse procedures. Rather, it was
the Association's intent by its conduct to nove the District
quickly to respond to its request to come up with a noderate

formula which would reflect both the District's concerns as to
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its fiscal uncertainty and the enpl oyees' desires to have a
wage package finalized. The strike, in this case, does not
indicate a lack of desire to participate in inpasse
procedures. (Placentia Fire Fighters v. Gty of Placentia,
supra.) |

C. Totélity of the Union's Conduct during Negotiations and

| npasse does not Indicate that the Union Violated
Secti1on 3543.6(c) or (d).

Under the NLRA, the courts have |ooked to the totality of
a party's conduct in negotiations to determ ne whether on
bal ance that party was participating in negotiations in good
faith. The totality of the conduct agai n involves an anal ysis
of a party's objective conduct which would reveal subjective
good or bad faith. This concept of the totality of the
conduct is not unlike the analysis which would occur in a

charge of surface bargaining. (C. NLRB v. Virginia Electric

& Power Co. (1941) 314 U.S. 469 [9 LRRM405]; Rhodes-Hol | and

Chevrol et Co. (1964) 146 NLRB 1304, 1305 [56 LRRM 1058]; see

also Morris, Devel oping Labor Law (1971 ed.) p. 287.)

As has been observed above, bad faith in negotiations and
bad faith pérticipation in inpasse should be viewed by the
same test. Wiile the charge here alleges both bad faith of

the Association in negotiations as well as participation in
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i npasse, the conduct remains identical and the analysis
purposes of this section will be t'he‘sane.18

The District alleges four independent écts by the
Associ ation which allegedly establish the bad faith of this
entity in bargaining and inpasse. First, the District alleges
‘that the conduct of Association representative Bill Henry, in
refusing to take back an offer, was evidence of bad faith.
Second, the District alleges that the Associ ati on addressed
the board on January 18 in an attenpt to circunvent the
District's negotiators. Third, the District alleges that the
Associ ation's proposal on January 19 constituted demands
greater than those of January 18 énd, t herefore, indicated bad
faith. Fourth, the strike on January 23, when added to these
~other events, indicated a course of conduct upon which it
could be concluded that the Association participated in
negotiations and/or inpasse in bad faith. Each of these

argunents will be dealt with briefly bel ow

18Al so relevant in" this analysis is the PERB test for

surface bargai ning which has been set forth in the Miroc

il ' i (12/15/78) PERB Deci sion No. 80. There
PERB held: "It is the essence of surface bargaining that a
party goes through the notions of negotiations, but in fact is
weavi ng ot herwi se unobj ectionable conduct into an entangling
fabric to delay or prevent agreenent. (Footnote omtted:.)
Speci fic conduct of the charged party, which when viewed in
isolation may be wholly proper, may, when placed in the
narrative history of negotiations, support a conclusionthat -
the charged party was not negotiating with the requisite
subjective intent to reach agreenment. (Footnote omtted.)
Such behavior is the antithesis of negotiating in good faith."
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1. The Failure to Carry Back the District's Proposal
G'ven Directly to a Uniron Representatrve.

The record indicates, wthout question, that Bill Henry
was an agent of the Association. Further, the record shows
that during nediation, certain understandings were reached
with the mediator to indicate to the parties, by signal or
ot herwi se, the nature of the proposals which would be carried
fromthe District to the Association on January 10. (See Gov.
Code, section 3548 et seq.) The record seens to bear
uncontradi cted evidence which shows that the nediator was
| ooki ng fdr a settlenent of the entire agreenent. The
medi ator indicated that if such an offer was not forthcom ng,
he mbhld ask to speak to only one of the Associ ati on
representatives whi ch woul d be a signal for the rest of the

teamto go hone and end nediation for the evening.

On the evening of January 10, the medi ator received a
partial offer fromthe District, went to the room in which
Associ ation representatives were waiting and indicated that
they could leave. No offer was transmitted to any of the
Association team Rather, the nediator determned Bill Henry
should go to the District's room and receive an offer by the
District. Based upon the signals and di scussions which
occurred before, Henry determ ned that the offer was not being

made to the entire negotiating team
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Whet her Henry incorrectly decided not to transmt this
offer to the negotiating team the totality of the conduct of
the Association at this time would indicate that Henry was not
trying to obstruct the negotiations or the nediator's
progress. It appears that what the nediator was doi ng was
permtting the District to make its partial offer to Henry.
When viewed in context, the fact that Henry did not respond to
the offer nor transmt it to the Association does not indicate
an intent to obstruct the negotiation or the medi ation
process. The failure to transmt the proposal was consi stent
with the prearranged understanding. The Association continued
to press for a total resolution of the agreement and there is
no indication that the Association, by its conduct, intended
to abandon the bargaining table and resort to sonme unl awf ul
means of bringing the contractual negotiations or nmediation to
an end. The subsequent conduct of the Association in
requesting additional neetings and seeking a neani ngf ul
proposal to its concerns over salaries would indicate that it
was trying to elicit fromthe District some positive response

in negotiations.

2. The Address to the Board on January 18, 1979.

The District contends that the Association
representatives' address to the board on January 18, 1979 was
an attenpt to circunvent the District's negotiators and to

negotiate directly with the board of trustees. Wiile it is
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true that it nmay be unlawful to attenpt to force one party to
abandon its chosen negotiator and/or to circunvent the
authority given to that negotiator, the record in this case
does not support these allegations of w ongdoi ng.

It is found that neither Association representative, Mnn
nor Kaelter, nmanifested any intention or by their conduct
acted to bypass the Dstrict's negotiating teamand to
negotiate directly with the board of trustees. The allegation
that the Association presented a new salary proposal to the
Dstrict at the January 18 neeting is not supported by the
evidence. Rather, as Association president Mann testified, he
was nerely summarizing the Association's nost recent contract
proposal as of January 10. The record supports Mann's
testinmony. Thus, his statement about a 5-1/2 percent increase
corresponds to sections of the Association's earlier

proposal. Hs renmaining statenents are all consistent with

the Association's position as of January 10. Further, Mann
clearly indicated that his statenent to the board was a
reiteration of previous positions. Thus, he stated to the
board, "Teachers have to believe that you haven't hea_lrd our
positions or that you don't understand them . ..." - A |
review of his statenents to the board indi cat.es that they are
too general to be realistically considered an offer. Thus, it
I's concluded that Mann was not naking a proposal to the board

on salaries. Rather, he was trying to enlist board support
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and educate the nenbers as to the Association's position in
negoti ati ons.

Wiile it is found that Mann by his statenents was seeking
to have the board becone directly involved in negotiations and
the nedi ati on process, this was not designed to obstruct the
progress of the parties or to circunvent the board's
designated negotiating authority. Rather, the record shows
that in 1977, board nmenbers becane involved in negotiations
and significant progress was nmade once they becane part of the
process. The record shows that Mann was indeed hopeful that
such participation would again be helpful in resolving the
‘current contract dispute. It is thus found that when Mann
stated, "There is no reason why we cannot settle nowwth or

wi t hout nediation,"” he was not suggesting that the board
forego nedi ation but rather asking the board to participate in

negoti ations even at that very tine.

It is found that Kaelter's statenment to the board that,

"W do not need a nediator," was directly ained at refuting
the board president's statenent that it was |egally necessary
to use the nediator. Kaelter was nerely stating that a

medi ator was a vehicle for resolving the dispute. Kaelter
enphasi zed that the nediator should not be an obstacle to the
parties reaching an agreenent thenmselves. [|ndeed, Kaelter

reiterated Mann's plea for the board to becone invol ved

t hrough nedi ati on.

38



Wiile it might be argued Mann and Kael ter were utging t he
board to avoid using the nediator since the next session for
medi ati on was not until January 29, 1979, it is doubtful that
this request can be viewed as an attenpt to bypass nedi ation.
Rat her, the request was an attenpt to accelerate the process
of nmediation. (See Gov. Code, section 3548.)

Lastly, school boards which are accessible only through
public meetings nmust be held to expect and openly invite
addresses by their enployees and their representatives who are
al so nenbers of the public. There can be no limtation on:‘the
public's right to be heard based upon the fact that the-parties
are in negotiations. The statenents to the board at a-public
neeting require no response by the board and cannot be viewed
as a substitute for the give and take of negotiations.

Thus, it is found that the address to the board on
January 18 was not at all inconsistent with good faith
notivation of the Association to bring their controversy to a
successful resolution as quickly as possible by urging the
parties and the principals to nove in a direction of a viable
septlenent. In this régard, it is noted that the statenents
to the board were successful in noving the nediation session
fromJanuary 29 to January 18. It is hard to understand how
this conduct could in any way be construed as circunvention of

the nedi ati on process.
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3. The January 19 Medi ati on Sessi on,

The District further contends that the Association
exhibited bad faith by accelerating its demands on January 19
fromthe position taken before the board on January 18. As
found above, the Association was not stating a negotiating
position to the board in the formof a concrete proposal.

Rat her, the Association's address to the board on January 18
was nerely a summary of the enpl oyees' negotiating position
coupled with an attenpt to denonstrate to the board that the
Associ ation was not taking a hard-line approach in its request
for a salary increase. The statenments to the board viewed in
context were an attenpt to show board nenbers where the

enpl oyees m ght be flexible in their demands. At the fornal
medi ati on session, the Association nerely returned to the
table with its last proposal nade in nediation on January 10.
VWile the District's negotiators may have construed the

restatenment of the January 10 proposal as an accel eration of

the position taken by Mann before the board of trustees, the
finding that Mann's statenents to the board were not in fact a
proposal but nerely a statenment of flexibility refutes this
theory of the District.

4. The January 23, 1979 Strike.

As di scussed above, the strike on January 23, 1979 does
not, in and of itself, indicate objective evidence of

subj ective bad faith on the part of the Association. (See
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pages 30-33, supra.) Thus, the strike can onfy be evidence.of
bad faith in violation of EERA section 3543.6(c) or. (d) if,
when viewed in totality, the conduct denobnstrates an
unwi I I ingness to neaningfully participate in negotiations

and/ or nedi ati on.

5. The Totality of the Conduct.

The four instances of alleged refusal to negotiate or
participate in inpasse reviewd above fail to indicate
severally or together subjective bad faith on the part of the
Associ ation. Rather, when analyzed in context, the four
incidents indicate that the Association was attenpting to
elicit fromthe District, either through its board, its
negoti ators, or the nediator, a response to its conprom se
positions. The Association was at all times attenpting to
nove the parties to a resolution of a dispute and to reach an
agreenment and, as such, it is found that each of these acts

was designed to advance the parties in nediation, inpasse and

the attendant negotiations. On the basis of the discussion
above, it is found thét the Association in the totality of its
conduct exhibited an intent to reach agreenment and concl ude
negoti ations and inpasse consistent with its statutory
obligations. Therefore, the charge of the District that the
Associ ation violated section 3543.6(d) by calling a strike on

January 23, 1979 and/or violated section 3543.6(c) or (d) of

*
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the . EERA by the totality of its conduct, including the strike
on January 23, 1979, should be disni ssed.
D. The Charge that the District Violated 3543.5(a) by

Requiring Teachers to Distribute to Parents via their
Students Certain Materials Relating to Negotiations.

Section 3543.5(a) of the EERA states in relevant part that
it shall be unlawful for a public school enployer to:

i mpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

Section 3543 of the EERA spells out the rights of
enpl oyees. That section states in relevant part:

Public school enployees shall have the right
to form join and participate in the
activities of enployee organizations of
their own choosing for the purpose of
representation on all matters of
enpl oyer - enpl oyee relations. Public schoo
enpl oyees shall have the right to refuse to
join or participate in the activities of
enpl oyee organi zati ons

Charging party alleges that the District unlawfully

coerced or otherwi se infringed upon rights of enployees

protected by the EERA when it required teachers to distribute
via their students certain materials to be carried to the
parents of those students. The thrust of the Association's
argunent is that by requiring teachers to distribute materials
relating to negotiations against their will, the D strict

forced the enpl oyees to work against their own union, to hand
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out anti-union letters and to create the inpression that they
were in favor of the District's proposal. ~Such conduct woul d
all egedly infringe upon the right of enployees to be free of
enpl oyer coercion in participating in an enpl oyee organi zati on.
The record in this case indicates that on two occasions,
Decenber 15, 1978 and January 2, 1979, the teachers were required to
di stribute two single-page docunents fromthe district to parents
'via their students. The docunents essentially set forth the
position of the Association and the District in negotiations and
were designed to informthe parents of the status of negotiations
at that tinme. Nothing in the conmmunications indicated that the
Associ ation endorsed the position of the District. Nor would
t hese docunents |lead one to reasonably believe that the
teachers distributing themwere in some fashi on working
against the interests of the Association or the position which
it was taking in bargaining.
The Association did show that in the past, sonme inquiries
fromthe parents of students raised question as to whether the

teachers by distributi'ng such materials were in fact endorsing

the District's position. On the other hand, there is no
showi ng that even if the parents did believe that the teachers
were distributing these materials in support of the District,
that woul d have any inpact on the outcone of negotiations or

the dimnished strength of the Association and its nmenbers in
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mai ntai ni ng their bargaining denands.19 (Conpar e and o
contrast, Allied Aviation Service Co. (1980) 248 NLRB No. 26
[103 LRRM 1454]; Community Hospital of_Epahoke Val | ey (1975)
220 NLRB 217, 220 [90 LRRM 1440] enfd. (4th Gir. 1976) 538
F.2d 607 [92 LRRV 3158].)

Thus, it is concluded that, at worst, the requirenent that
the teachers distribute the letters in question resulted in.

only slight harmto enployee rights guaranteed under the EERA

PERB has announced that in determning violations of
section 3543.5(a) of the EERA, "a single test shall be
applicable in all instances.” (See (reansi de-Carl sbad
Federation of Teachers, Local 1344, OFT/AFT v. Carlsbad
Uhi fied School O strict (1/30/79) PERB Decision No. 89.) The

Board's test set forth in Qceanside- Carl shad féquires an

anal ysis of the degree to which enployee rights have been
harmed, if any, and an analysis of the enpl oyer's

justification for the conduct. PERB has stated that:

[Where the harmto the enpl oyees' rights is
swyght and the enpl oyer offers justif?cation

That is not to say that in a different factual
situation, public support in the face of an economc strike
and/ or contract proposal woul d not have an inpact upon the
eventual outcome of negotiations. Rather, on the facts of this
case, .there is no showng that even were the parents to have
bel i eved .t he teachers agreed with the Dstrict's position that
i t=woul d have nade any difference in the outcone of
negotiations or enployees' rights to be represented by or
participate in a |abor organization.
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based on operational necessity, the
conpeting interests of the enployer and the
rights of enployees will be balanced and the
charge resolved accordingly.

(Cceansi de- Carl sbad Federati on of Teachers v. QCceansi de

Uni fied School District, supra, PERB Decision No. 89 at

pp. 10-11.)%

As di scussed above, the harmto enployee rights to
participate in their enployee organization is only slight. On
the other hand, the enployer has shown a history of utilizing
the teachers as a conduit for distributing materials to
parents via their students. The District argues that to mail
directly to parents, although feasible, is costly. The
District further argues that in asking the teachers to be the
conduit for the distribution of District mterials, this is no
different than the teachers utilizing the District mail system
as a conduit for distribution of organizational materials.

(See R chnmond Unified School District (8/1/79) PERB Decision

No. 99.)
The argunent of the District that the teachers’
distribution of materials is parallel to the use of the

District's mail systemis rejected here. The Board in

The cases relied upon by the Association in support of
the alleged wongdoing are not relevant and are not helpful in
resolving this issue. (See John Swett School District
(12/ 29/ 78) Proposed Decision SF-CE-53; D dde-d aser, Inc.
(1977) 233 NLRB No. 115 [97 LRRM 1089, 1090].)
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deci ding R chnond, supra, there found that use of the

district's mil systemwas a part of the statutory right given
to enpl oyee organizations to reach their nenbers by other

means of communi cati on. (See Richnond Uni fied School

District, supra, at p. 10-13.) In this case, there is no

commrensurate right granted to districts to utilize enpl oyees
for distribution of district materials. Therefore, the
District can only prevail if it shows a business justification.
However, it is found, on the facts of this case, there is
sufficient justification on the part of the District as
bal anced against the mnimal injury to enployee rights to
justify the District's conduct in this case. The cost of
mai ling coupled with a past practice of District comunication
with parents by nmeans of teacher distributions to their
students constitute sufficient justification to outweigh the
slight harm which enpl oyees m ght sustain by virtue of the
possibility that parents would m sconstrue their conduct as
antithetical to their Association. It is therefore concluded
that the charge of violation of section 3543.5(a) of the

District should be dism ssed.

PROPOSED CORDER

Based upon the findings of fact and the conclusions of |aw
and the entire record of this case:
1. The unfair practice charges filed by Wstm nster

School District against the Westm nster Teachers Associ ation
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al l eging viol ations of Governnent Code section 3543.6(d) and
(c) are hereby DISNISSED;

2. The unfair practice charge filed by Wstm nster
Teadhers Associ ati on agai nst West mi nster School District
alleging violation of CGovernnment Code section 3543.5(a) is
her eby DI SM SSED.

Pursuant to California Administrative Code, title 8, part
11, section 32305, this Proposed Decision and O der shall
becone final on June 4, 1980 unless a party files a
tinmely statenment of exceptions within twenty (20) cal endar
days following the date of service of the decision. The
statenent of exceptions and supporting brief nmust be actually
received by the Executive Assistant to the Board at the
headquarters office in Sacranmento before the close of busi ness
(5:00 p.m) on June 4, 1980 in order to be tinely
filed. '(Sbe California Admnistrative Code, title 8,
part 111, section 32135.) Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall be
filed with the Board i}self. (See California Admnistrative
Code, title 8, part IIl, sections 32300 and 32305, as anended.)

Dated: My 15, 1980
St ephen H.  Nai man
Hearing Oficer
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PUBLI C EMPLOYMENT RELATI ONS BOARD
OF THE STATE OF CALI FORNI A

WESTM NSTER TEACHERS ASSCCI ATI ON,

CTA/ NEA,
Unfair Practice
Charging Party, Case Nos. LA-CE-424-78/79
LA- CO- 69-78/ 79
V.

VESTM NSTER SCHOOL DI STRI CT,

Respondent .
PROPOSED DECI SI ON

VWESTM NSTER SCHOOL DI STRI CT, (May 15,, 1980)
Charging Party,
V.

WESTM NSTER TEACHERS ASSCCI ATI ON,
CTA/ NEA,

Respondent .

T gt gt St Nt gt o gt Wagt? gttt Sl il Sl il gt Nttt Nt tt® ot St it gt

Appear ances; Paul Crost (Reich, Adell, Crost & Perry), Attorney
ror V\est m nster Teachers Association, CTA/NEA;, David C. Larsen
(Rutan & Tucker), Attorney for Westm nster School District.

Deci sion by Stephen H Nai man, Hearing Oficer.
PROCEDURAL HI STORY

On January 5, 1979, the Westm nster Teachers Associ ati on,
CTA/ NEA (heréafter Associ ation) filed an unfair practice charge
with the Public Enploynment Rel ations Board (hereafter PERB)
agai nst the Westm nster School District (hereafter District).
On January 29, 1979, the District filed its answer. That sane

day, the District filed an unfair practice charge against the



Association. On April 9, 1979, the Association filed its
answer . '

Bot h charges were anended prior to the hearing, and again
on the first and second days of hearing. As anended, the
Associ ation's charge alleges that the District violated section
3543.5(a) of the Educational Enpl oynent Rel ations Act
(hereafter EERA)! by requiring teachers to distribute
docunents which their students were required to take honme to
their parents. The docunents reported the status of
negotiations, and set forth the Association's bargaining
posi tions.

As anended, the District's charge alleges that the

Associ ation violated section 3543.6(c) and (d) of the EERA ?

Governnent Code section 3540 et seq. Unless otherw se
noted, all references are to the Government Code.

~Sec. 3543.5(a) provides that it shall be unlawful for a
public school enployer to:

(a)l npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

2Sec. 3543.6 (c) and (d) provide that it shall be unlawf ul
for an enpl oyee organi zation to:

(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the



The District's charge all eges:

1. The Association's authorized agent refused to
acknowl edge receipt of or convey a bona fide offer fromthe
District to the Association during the January 10, 1979
medi ati on sessi on.

2. Association representatives attenpted to bypass the
District's negotiating team and negotiate directly with the
board of trustees at the January 18, 1979 public neeting.

3. During the nediation session of January 19, 1979, the
Associ ation presented a proposal containing provisions and
demands greater than those presented to the board of trustees
on January 18, 1979.

4. The Associ ation organi zed, called and inplenented a
District-wide teacher strike on January 23, 1979, when the
parties were still engaged in the nediation process.

| nformal conferences were held on February 6 and March 21,
1979. The disputes were not resolved, and a fornmal hearing was
held on May 22, 23, 25 and June 5, 1979 before another hearing

officer.® Following the hearing, attorneys for the District

excl usive representative.

(d) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(commrencing with Section 3548).

%Thi s case has been reassigned under the authority of
Cal. Admin. Code, tit. 8, sec. 32168(b).



and the Association filed a series of posthearing briefs and
the matter was submtted on August 21, 1979.
FI.NDI NGS OF FACT

The District is a kindergarten through eighth grade
el ementary school district located in northwest O ange County,
California. It is conprised of 17 primary schools and 3
internediate schools with a student enrollnment of approximtely
9,359.4 The Association is the exclusive representative of a
negotiating unit of approximtely 360 certificated enpl oyees,
of whom 330 are cl assroom teachers.

A.  Negotiations for a New Contract Begin and the Parties
D scuss the Possibility of a Strike.

The District and the Association were parties to a
col | ective bargaining agreenent which covered the period of
July 1977 through Decenber 31, 1978. Just prior to the
termnation of their agreenent, the parties comenced
preparation for negotiations; and on Novenber 20, 1978, they
began bargaining for a successor agreenent. Between
Novenber 20 and Decenber 13, 1978, the parties net 13 tines.
However, no tentative agreenents of any substance were reached.
The possibility of a strike was discussed by Dr. Ricketts,
District superintendent, and Robert Mann, Association

president. Wiile no direct threats or confirmation of strike

“This information was obtained from the 1979 Public
School Directory, published by the California State Depart nent
of Educat i on.




activity were expressed by the Association, on Decenber 11,
1978 the Association sent out letters to substitutes requesting
that they support a strike by w thholding services. The
District was aware of this letter and the board of trustees and
its admnistration adopted certain policies and procedures
known as policy 3030 which would provide for prem um rates of
pay for substitutes, require verification of absences, and

affect Association rights.®

B. The Parties Declare |npasse and the Associ ati on Takes a
Strike Vote.

On or about Decenber 12, 1978, just prior to the begi nning
of the Christmas vacation, inpasse was declared. A nediator
was assigned and net with the parties in an attenpt to resolve
their dispute.

On Friday, January 5, the nenbers of the Association voted
to authorize M. Mann to call a strike. Mann announced to the
media that he would not informthe District on what day he
would call the strike. At the hearing, M. Mann reiterated
that the Association's intent was to keep the District off
bal ance, to keep it from being prepared.

On Monday, January 8, 17 of the 23 regular teachers at one

of the internedi ate schools were out. The absentee rate is

®The record indicates that policy 3030 was adopted, in
part, because the District was concerned about its ability to
obtain substitute teachers. Huntington Beach Union H gh
School District, which would draw upon the same pool of
substitutes, was facing a strike at or about this sane tine.



generally 2 or 3 per day. The District's charge, as anended at
the hearing, does not allege that the Associ ati on was
responsible for this |large absentee rate, and the Associ ation
does not admt any responsibility for it. However, upon
learning of the situation at the internediate school, Dr.
Ricketts contacted Bar Kaelter, the assistant executive
director of the West Orange County United Teachers, a regional
associ ati on whi ch handl es negotiations and grievances for the
Associ ation and four other neighboring teacher associations.

Dr. Ricketts advised M. Kaelter that he would inplenent policy
3030 unless the Association let the District know when it would
be going on strike. Ricketts also stated that if the
Association would tell the District when it was going on
strike, he would wait until then to inplenment policy 3030.

M. Kaelter remained noncommttal. Dr. R cketts inplenented

the policy effective January 8.

The threat of a strike continually existed. In addition to
the statenents by M. Mann, M. Kaelter and WII|iam Bi anchi,
the executive director of the West Orange County United
Teachers, the teachers by their conduct kept the District
personnel in doubt as to when a strike m ght occur. Thus,
enpl oyees woul d picket their schools in the norning, get in
their cars, drive off, drive around the bl ock, park, and then
wal kK through the back door two or three m nutes before school

began. Simlar conduct also occurred during lunch breaks.



On January 10, Dr. Ricketts received third-hand information
that if no agreenent was reached at that evening' s nediation
session, a strike would occur the next day. On January 11,
teachers brought sack lunches to eat at various parks. At
12:30 p.m there was a radi o announcenent that 80 percent of
the teachers were on strike. They were not. A letter witten
the sane day by one of the teachers and sent to nmany parents
indicated that the teachers were prepared to go on strike. For
all of these reasons, Dr. R cketts anticipated a strike from
morment to nonent . °

C. The District's Ofer to Bill Henry on January 10, 1979.

Medi ati on sessions were held on January 9 and 10, 1979.
Prior to the January 10 session, the nediator spoke with the
board of trustees and the District's negotiating team
together. Afterwards, he asked Patricia Giggs, the District's
chief negotiator, to cone up with a new proposal.

The nedi ator then spoke with M. Bianchi and Bill Henry, a
consultant to the Association's negotiating team The nedi at or
told them that he had asked the District to nmake a new offer,

and that he had told the board what m ni rum novenent woul d be

°Ri cketts kept policy 3030 in effect through
January 15. However, on January 16, he rescinded the policy
because the prem um pay for the normal substitute coverage was
too costly. The policy was reinstated for January 23, the day
the teachers did strike.



required in order to avoid a strike. The nediator said to the
Associ ation representatives that he had told the D strict that
if it did not cone pretty close to the mninmuns he felt were
necessary for novenent towards a settlenent, he would refuse to
carry the proposal to the Association and that he woul d
consider the Association's l|last proposal as the last offer on
the table. The nmediator told M. Bianchi and M. Henry that if
he felt it was a substantial offer he would present it to the
Association. But if he canme to the Association's conference
room and asked for either M. Henry or M. Kaelter to cone out,
that would be the signal that nediation was over for the
evening. Then the three of themnet with the other nenbers of
the Association's negotiating team and expl ained the procedure

whi ch woul d be used.

The nediator returned to the District's neeting room
Ms. Giggs verbalized an offer to him The nedi ator stated
that the offer would not settle the contract.’” He told
Ms. Giggs to put it in witing and give it directly to the

Associ ati on.

"The District's offer met the Association's demand on
| eaves of absence and noontine supervision and inproved the
previous offer on fringe benefits and sabbatical |eaves
al though these two itens did not neet Association denmands. In
all other respects, including binding arbitration, class size
and salaries, the District's offer renmai ned unchanged.



The nedi ator then went back to the Association's room and
told the Association's representatives to go hone. He returned
to the District's roomwith M. Henry.

M. Henry stated to the District's representatives that
the nediator had already told him about the proposal. In
response to a question posed by David Larsen, the District's
attorney and a nenber of its negotiating team M. Henry
acknow edged that he was an agent of the Associ ation.

Ms. Giggs then prepared a witten offer by making
annotations on the District's offer of January 9. She gave
M. Henry a copy of the proposal. M. Henry rolled it up and
said, "As far as |'mconcerned, |'ve never received this
offer, and I'mnot going to give it to WIA [Wstm nster
Teachers Associ ation]."

M. Henry had not given any indication prior to that
monment that he would not consider the District's proposal to
be a bona fide offer. M. Larsen said, "You told us you were
the agent of WIA. As far as we're concerned you're their
agent, you've received it, WA has received it." Then M.
Henry left the roomw th the nedi ator.

Later that evening, at the Association's offices,

M. Henry told the other nenbers of the Association's
negotiating team that the nediator had asked himif he wanted

to hear the District's offer as a professional courtesy.



M. Henry told his colleagues that it was not an official
offer if he did not tell themabout it, but it would be if he
did tell them M. Henry asked themif they wanted to receive

an offer outside of the nediation process. Their response was

no," the nmediator had instructed them that he did not want to
carry the offer.

The Associ ation was apprised of the contents of the
District's offer the next norning, when the District
distributed a letter in the teachers' mail boxes.

D. Association Representatives Speak at the January 18 Board
Meet I ng.

A nedi ati on session was held on January 16. Anot her

session was scheduled for January 29. A public neeting of the
board of trustees was held on January 18. M. Mann and

M. Kaelter, as well as several other nenbers of the public,
spoke at that neeting. M. Mann was one of the first

speakers. He said, in part:

. We feel there is no reason why we
can't settle our dispute right now, with or
wi thout the nediator. Teachers have to
believe that you haven't heard our positions
or you don't understand them For exanple,

Co Salary: We are asking for the 5-1/2
percent which was frozen in our |ast

contract, and we realize we'll have to wait
for the Suprene Court decision to see
whet her or not we will get it. Now, that's

for this year. For next year the District
has consistently told us that they don't
expect any new nonies fromthe state. W
said "fine." W want a fair share of those
new nonies if you get them W don't
understand the problemw th that proposal if

10



the District's business people consistently
tell us that you' re not going to get nore
noney. So, we'll take a chance. |If you get
no nore new noney, we don't expect to get
very much of a raise. But if you do get
increased nonies fromthe state over and
above the current level, we expect to get a
fair cost-of-living increase. . . . W want
to settle it. W want to settle it right
now, but we want a fair agreenment and we
want to return to the table now W're
willing to do it with the Board tonight if

that's possible. V¢ want to settle the
agreenment, but we want a fair agreenent.

The President of the Board of Trustees, Dewey W es,
responded to M. Mann's remarks. He stated that the nedi ator
had established the guidelines for setting a nmediation date for
January 29 and that the board of trustees had to follow those
procedures.® M. WIles responded to a subsequent speaker
that he understood it would be a m sdeneanor "if we try to
negotiate outside that." He also said that the board had given
directions pursuant to which the District's negotiating team

was to operate and that the team understood those directions.

Sonetine thereafter, M. Kaelter nade his statenent to the

board. He said, in part:

8NO evi dence was presented at the hearing that the
nmedi ator had instructed the parties or even suggested that
they not neet for direct face-to-face negotiations in his
absence. However, the District's negotiating team
enphatically told the Association's negotiating team at the
outset of nediation that it would not neet with the
Associ ation wi thout the nediator.

11



The statenent has been nmade by M. W/l es
that under the provisions of the Educati onal
Enpl oynent Rel ations Act we coul d not
negotiate without the nediator. | would
like to set the record straight. W can
negotiate right now W do not need a

medi ator. The nedi ator does not need to be
present . . . . W believe that if we could
sit down with the School Board or with the
Board sitting in on negotiations, we could
reach a settlenment tonight. W're wlling
to neet tonight, tonmorrow, Saturday, Sunday,
anytine you're willing to neet. Met wth
us and settle this.

Attorney Larsen responded to these comments by stating that
the District felt it was incunbent upon it not to obstruct the
medi ator's efforts to help the parties reach a settlenent.

E. The January 19 Medi ati on Sessi on.

Fol l owi ng the January 18 board neeting, D strict negotiator
Giggs called the nediator to see if the January 29 nedi ation
date could be noved up. A nediation session was scheduled for
Friday, January 19.

The Associ ation's proposal on January 19 was the same as it
had been on January 10. Based on M. Mann's statenent relating
to a contingency salary plan the previous night, the D strict
felt that the Association was escalating its proposals.

After the parties net in separate roons, the nediator held
a conference with M. Bianchi, M. Kaelter, Ms. Giggs, and
M. Larsen. The group discussed several issues, including the
concept of a proposal which would make sal aries contingent upon

the receipt of certain state nonies by the District.

12



M. Larsen stated that he was very concerned that the
Associ ation was holding onto so many nmajor issues so late in
the gane of negotiations. He stated that if contingency
| anguage could settle the matter, they would go back and try to
sell the concept to the board. He further stated that if
conti ngency | anguage would not settle the matter, the
Associ ation should tell himso that he would not waste his tine
or jeopardize his credibility with the board. The
preponderance of the evidence establishes that the parties |eft
the nmedi ation session with the understanding that a good solid

contingency formula for wages would settle the negotiations.

The District negotiators said that they did not know how
the board would react to the concept and that they woul d neet
with the board following the regular January 24 Board
nmeet i ng. M. Bianchi and M. Kaelter said that the
Associ ation was receiving a great deal of pressure for sone
action and that they did not know whether they could hold their
nmenbers back. They urged M. Larsen and Ms. (riggs to get
feedback fromthe board prior to January 24.

M . Larsen responded that if there was a strike by the
Association it would be extrenmely difficult to get the board to
consi der contingency | anguage. He agreed to try to neet with

the board prior to January 24.
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F. The events of January 22, 1979.

The Associ ation announced to its nenbership that the
District would respond to the contingency proposal on
January 24, 1979. By January 22, 1979, the teachers began to
pressure the Association for an earlier response fromthe
school board. Association -President Mann asked Bill Bianchi to
contact the District's attorney, David Larsen, in order to set
up a neeting with the board earlier than Wdnesday,

January 24. Unbeknownst to Bianchi or Mann, Larsen had
scheduled a neeting with the board to take place at 5:00 p.m
on January 22, 1979.

Pressed by M. Mann, Bianchi called Larsen's office to ask
if he had been successful in neeting with the board. Larsen
was unavailable at the tine but did return the call at or about
4:00 p.m Bianchi asked whether Larsen had net with the board
and had any information to give them Larsen replied that he
had nothing to give them M. Bianchi said that it was very,
very inmportant for M. Larsen to try to neet with the board
because the Association did not know whether it could hold the
teachers back from any kind of concerted activity. M. Larsen
responded that if anything did happen, that "all bets were
off." Larsen never nentioned that he would be neeting with the

board at 5:00 p.m

Mann was present while Bianchi was speaking with Larsen.

VWhen Bi anchi concluded his conversation he indicated to Mann
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that it appeared that the board woul d not be neeting unti
January 24. At or about this sanme tinme, a nunber of teachers
cane to the Association office and reported that the D strict
board of trustees was in fact nmeeting right at the nmoment with
attorney Larsen.

When Mann stated to the nenbers in the Association office
that the District would not be neeting until January 24, 1979,
he was net with an irate response. The nenbers responded,
"What's up here? We know that the District and the board
menbers and the attorney are neeting right now" One entire
school faculty, frustrated by the confusion and chaos of m xed
reports in the progress of negotiations, threatened to resign
from the Associ ati on because the Association was not doing
anyt hi ng.

This loss of credibility plus the increasing pressure from
" the teachers as a result of their frustrations over
negotiations and other incidents caused M. Mann to call a

one-day strike for January 23, 1979.°

°Specific causes nentioned by M. Mann of teacher
frustrations since the beginning of the school year included:
(1) the involuntary transfer of several teachers to specia
education teaching positions; (2) the District's requirenent
that teachers perform noon duty supervision, something which
had not been required in several years; (3) the collecting of
cl assroom keys by the District prior to Christmas vacation;
(4) the District's refusal to agree to make the forthcom ng
arbitration decision on noon duty supervision binding; and
(5 the reaction of sone teachers, who felt that teachers had
not been treated fairly at the January 18 board neeting.
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G The Teachers Strike for One Day on January 23, 1979 and

t he School Board Asks that the Mediator Certify the Mtter
Tor Facttind ng"

The Association did not give any advance warni ng about the
strike. It did contact the nedia as early as 6:00 a.m on
January 23. Dr. Ricketts first learned of the strike at 7:30
am In its contacts with the nedia, the Association
represented that the strike was a one-day protest. Its
| eafl ets carried the sanme nessage. At each school there was
at |least one picket sign which said that the strike was a
one-day protest.

Notwi t hstanding all of this, Superintendent Ricketts
testified that he did not becone aware that the strike was
only for one-day until he received a letter to that effect from
M. Mann. The preponderance of the evidence establishes that
M. Mann's secretary delivered this letter at approximtely
11:00 a.m, to a District enployee who works in the sane
building as Dr. Ricketts.

The teachers returned to the classroomon January 24. No
evi dence was presented at the hearing that the Association has
threatened or engaged in any strike, work stoppage or slow
down since January 23.

At the January 24 board neeting, the board directed chief
negotiator Giggs to request the nediator to certify the
parties to factfinding. The board had not nade any deci sions

regardi ng contingency |anguage when it net at M. Larsen's
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office on January 22. As a result of the strike, the board's
attitude was that there was no need to consider it further.
It felt that the trust relationship had been destroyed and
that the Association did not want to settle. However, the
board nmade no effort to determ ne whether the Association was
still interested in settling the dispute with contingency
| anguage.

On January 25, the nediator certified the matter for
factfi nding.

Based on these facts, the District contends the
Association failed to negotiate and/or participate in
medi ation in good faith.
H  The Association Charges that the District Unlawfully

: . . - :
E?QM~LQQ—LhﬁTI3ﬂQhQL5-L9-L%5LLLhULﬁmﬁﬁlﬁLLﬂL—ﬁpﬂﬁﬂLﬂLﬂg

The events relating to the Association's charge of

unl awf ul conduct against the District occurred in md-Decenber
1978 and early January 1979. On Decenber 15, 1978, teachers
were asked to distribute to students in their classroons a
copy of a periodic District publication entitled "Challenge."
On January 2, 1979, teachers were asked to distribute a letter

to parents.

The record contains evidence relating to the
District's claim for damages resulting fromthe strike.
Because it is concluded that the District's claimnust be
di sm ssed, no findings with respect to danages are included in
this deci sion.
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Both of these docunents were one page in length and were
given to students for distribution to their parents. Both
publications state that the parties are in nmediation. The
publications summarize the District's |atest proposal on
salary, health and welfare benefits, class size and |ength of
the workday. The January 2 letter lists the Association's
| at est proposal on each of these above itens. |In both cases,
the District characterizes the Association's proposals as
"unreasonabl e demands which are not wthin the District's
financial ability to neet.”

In the past, the District has distributed sonme of its
communi cations to parents by having teachers give the
docunents to their students to take hone. These have included
"Chal l enge," "The Board Review' and educational update
articles witten by the superintendent. The District utilizes
this nethod of distribution because it saves mailing costs.

In 1977, when the parties were in nediation over their
first contract negotiations under the EERA, the District
simlarly distributed communications relating to the status of
negoti ati ons. Those communi cations also set out the parties'
proposals, the District maintaining that its proposals were
fair, but not characterizing the Association's proposals as
"unr easonabl e demands. "

No objection was raised by the Association to the 1977

comuni cati ons, because at the tinme they were distributed
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negoti ati ons were about to reach a successful concl usion.
However, teachers had voiced concern to the Association at
that tine that the distributed nmaterial mght be interpreted
by sone parents as the teachers' viewpoints. During the
current round of negotiations, the president of the

Associ ation had received tel ephone calls from parents

evi denci ng some confusion about the Association's negotiating
posi tions.

The Associ ation utilized various nethods to communicate
with parents, such as wal ki ng house-to-house, |eafleting,
tel ephone calls and nmailings. It also established a strategy
team to contact parents and enlist comunity support.

Based upon the above conduct, the Associ ation contends
that the District violated the EERA by requiring the teachers
to distribute materials relating to the District's position in
negoti ations, thereby interfering with enployees' rights to be
free fromcoercion and restraint in their right to form join
and participate in the activities of an enpl oyee organi zation.

| SSUES

1. \Wiether the one-day strike which occurred during
i npasse nedi ation on January 23, 1979 is a per se violation of
t he EERA section 3543.6(d).

2. \Wether the Association violated the EERA

section 3543.6(c) and (d) by certain conduct related to
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negoti ati ons and nedi ation occurring between January 10
and 23, 1979, including a strike.

3. Wiether the District violated section 3543.5(a) of the
EERA by requiring teachers to distribute District
comruni cati ons about negotiations to their students to be taken
hone to their parents.

CONCLUSI ONS_COF LAW

A. A Strike by Enpl oyees During |npasse Mediation does not
per se Constitute a Refusal to Participate In Inpasse~Tn
Good Faith.

The District alleges that the one-day strike by its
enpl oyees on January 23, 1979 is per se a violation of
section 3543.6(d) of the EERA. Section 3543.6(d) states that
it is unlawful for an enpl oyee organization to "refuse to
participate in good faith in the inpasse procedure set forth in
article 9 (commencing with section 3548)."

Article 9 of the EERA, which is entitled "Inpasse
Procedures,"” provides, either party "may declare that an
i npasse has been reached . . . in negotiations over matters

within the scope of representation and can request that PERB

appoint a nediator."” If PERB determ nes that an inpasse
exists, it shall, within five working days, appoint a nedi ator
who will neet with the parties either jointly or separately
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and use any steps he deens appropriate to persuade the parties
to resolve their differences. Nothing precludes the parties
fromagreeing to their own nediation procedure. (See CGov.
Code secti on 3548.) As part of the inpasse procedure of
article 9, section 3548.1, section 3548.2 and section 3548.3
set out the procedures for subm ssion of a dispute to
factfinding if the nmediator is unable to effect a settlenent
of the controversy within 15 days after his appoi ntnent and
declares that factfinding is appropriate. Section 3548.4
provides, "Nothing in this article shall be construed to

prohi bit the nediator appointed pursuant to Section 3548 from
continuing nediation efforts on the basis of the findings of
fact and recommended terns of settlenent nade pursuant to

Section 3548.3."

1. Strikes are not expressly outlawed by the EERA

On its face, section 3543.6(d) does not make a strike an
unfair practice. The |anguage of that section speaks in terns
of good faith participation in nmediation. Further, nowhere in
the EERA are strikes expressly stated to be an unfair
practice. The numerous court of appeal decisions cited by

respondent and by the Suprenme Court in San Di ego Teachers

Associ ation v. Superior Court (1979) 24 Cal.3d' as hol ding

that public enployees have no right to strike, were generated
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at a time when either the EERA had not yet becone |aw'! or
arose in cases in which the enployees and conduct in question
were not covered by the provisions of the EERA.'? Thus,
court decisions which hold that strikes by public enployees are
illegal are not dispositive of the issue of whether strikes are
unfair practices or otherw se unlawful under the EERA. et her
strikes by public enployees are illegal under sone
interpretation of common |aw or statutory authority, they do
not necessarily constitute ‘an unfair practice under the EERA by
virtue of this external illegality.

However, the EERA does not expressly sanction the right to
strike by public enployees. Put another way, this neans that

strikes by public enployees are not expressly protected under

"pasadena Unified School District v. Pasadena Federation
of Teachers (1977) 72 Cal.App.3d 100, 105, 114, 107 [140
Cal .Rptr. 41]; Los Angeles Unified School District v. United
Teachers (1972) 24 Cal.App.3d 142, 145, 146 |[100 Cal .Rptr.
806]; Trustees of Cal. State Colleges v. Local 1352 S. F.
State, etc. Teachers (1970) 13 Cal. App. 3d 863, 867 [92
Cal . Rptr. 134]; Qty of San Diego v. Anerican Federation of
State, etc. Enployees (19/0) 8 Cal.App.3d 308 [87 Cal.Rptr.
258]; Alnond v. County of Sacramento (1969) 276 Cal.App.2d 32
[80 Cal . Rptr. 518], ct. Los Angeles Met. Transit Authority v.
Br ot her hood of Railway Trainmen (1960) 54 Cal.Zd 6384, 68/, 688
[8 Cal. Rptr. I, 355 P.2d 905].

12gt ationary Engi neers Local 39 v. San Juan Suburban
Water District (1979) 90 Cal.App.3d 796; Cty and County of San
Franci sco v. Evankovich (1977) 69 Cal . App.3d 41.
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the provisions of the EERA ¥ Conduct which is not

statutorily protected IS not necessarily prohibited,  and the
strike in this case was purely an econom c strike and not one
originally protected because it was in support of independent

unfair practices. (See footnote 9 at p. 15, ‘supra.)

This analysis explains the |anguage in section 3549 which
provides that the enactnent of the EERA shall not be construed
as maeking section 923 of the Labor Code applicable to public
school enployees. By this statutory reservation, the
Legi sl ature merely expressed its desire not to extend to public
enpl oyees the statutory protection of concerted activities
guaranteed in the private sector by section 923 of the Labor
Code.

2. The EERA Standard of "Good Faith" Derived From the
NL RA.

Respondent herein argues that a strike by public schoo
teachers during the statutory inpasse process constitutes a
per se violation of section 3543.6(d) as a refusal to

participate in nediation in good faith. PERB in Pajaro Valley

Uni fied School District (5/22/78) PERB Decision No. 51, citing

Sweet wat er Uni on H gh School District (11/23/76) EERB Deci sion

13See section 7 of the National Labor Relations Act in
whi ch enpl oyee concerted activities are protected. That
section provides:

Enpl oyees shall have the right to self-
organi zation, to form join, or assist |abor
organi zations, to bargain collectively
through representatives of their own
choosing, and to engage in other concerted
activities for the purpose of collective
bargai ning or other nutual aid or

protection .



No. 4, has held that the good faith requirenent for purposes of
negotiation found in the EERA may be anal yzed by reference to
interpretations of simlar provisions of the National Labor

Rel ations Act, as anended.!* (See also PERB s recent

decisions in San Mateo County Community Col |l ege District

(6/8/79) PERB Decision No. 94, at pp. 8-10 and fn. 8§;
San Francisco Community College District (10/12/79) PERB

Decision No. 105 at p. 9; Davis Unified School District, et al.

(2/22/80) PERB Decision No. 116.)

Under the NLRA, a duty is inposed on an enployer and an
enpl oyee organi zation to bargain in good faith. This duty is
found by a conbined reading of NLRA section 8 (a)(5) or 8(b)(3)
and section 8(d). (29 USC 158(a)(5); 29 USC 158(b)(3) and
29 USC 158(d). In reference to those sections, it is concluded.
that all aspects of negotiations in the private sector are
covered by the requirenent of good faith. Therefore, section 8(d)
of the NLRA applies not nerely to negotiations at the bargaining
table but to the extension of those negotiations through
vol untary nedi ati on and up”to the reduction to witing of a
col l ective bargai ning agreenent.

In enacting the separate sections of the EERA which require

an enployer and an enpl oyee organization to participate in both

14The National Labor Relations Act, as amended, is found
at 29 USC 151 et seq. (hereafter referred to as NLRA).
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negoti ations and the nmandated inpasse procedures in good faith,
it appears that the California Legislature was adopting the
Nati onal Labor Relations Act's standard for good faith and
expressly making it applicable to the inpasse procedures in the
public sector. Under the EERA, inpasse has been expressly
carved out as a procedure which the parties in negotiations
should follow rather than as a cul mnation of bargaining where
the parties need go no farther.® Thus, it is concluded that
the NLRA definition of good faith covers the negotiations and
medi ation as well as factfinding in the EERA. This being so,
it is fair to turn to the federal standards for good faith and
as applied by PERB to bargaining in order to ascertain the

meani ng of participation in nediation in good faith.

3. The Per Se Refusal to Bargain in Good Faith.

Ordinarily, a refusal to bargain in good faith is proved by
obj ective evidence of the state of mnd of the party alleged to
be unlawfully refusing to bargain. However, PERB in consonance

with the United States Suprene Court has found that certain

®Under the NLRA, the parties may be still in the
negoti ations process utilizing the services of a nediator
because they have not yet reached a point where there is
nothing further to talk about. | npasse under the EERA nerely
envi sions a breakdown of negotiations. Conpare definition of
i npasse at 3540.1(f) which states in part:

"I nmpasse” nmeans a point in neeting and
negotiating at which . . . differences in
positions are so substantial or prol onged
that future neetings would be futile.
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conduct is so inherently destructive of the bargaining
relationship and so clearly constitutes a refusal to negotiate
that it is per se a violation of the obligation to confer in
good faith without regard to proof of state of mind.

Thus, PERB has followed NLRB v. Katz where the Suprene

Court upheld an NLRB decision that an enployer's unilateral
change in conditions of enploynent within the scope of
representation prior to the conclusion of bargaining was a

per se refusal to bargain over those matters which were
unilaterally changed. Wthout regard to whether the enployer
had a desire to reach an overall agreenent with the union, the

Suprene Court in Katz held that the unilateral action by the

enpl oyer changing existing terns and conditions of enploynent
was "in fact" a refusal to negotiate as to those matters. The
Court refused to look at any evidence concerning the enployer's

subj ective good faith. (See NLRB v. Katz (1962) 369 U.S. 736

[50 LRRM 2177, 2180]; cf. simlar holdings of PERB in San Mateo
County Conmmunity Col | ege, supra, PERB Decision No. 94 at

pp. 12-14; San Francisco Community College District, supra,

PERB Deci sion No. 105; Davis Unified School District, et al.,

supra, PERB Decision No. 116.)

On the other hand, the Suprene Court and the NLRB have
never found that a strike by enployees during negotiations
constitutes a refusal to confer in good faith. |Indeed, the

express question was raised with the Suprene Court in NLRB v.
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| nsurance Agents International Union (1960) 361 U.S. 477.

There, the NLRB concluded that certain conduct by the union
involving strike tactics which allegedly were not traditionally
appropriate, constituted bad faith on the part of the union in
participating in the negotiation process. The Suprene Court
rejected this argunment, holding that such conduct external to
negoti ations did not indicate bad faith on the part of the
association and the Court and the board ought not involve
thenmselves in the quality of the association's economc

activity. However, |Insurance Agents was deci ded under NLRA

whi ch protects concerted activities and, as such, does not help
the inquiry in this case.
In this case, the District argues that the Supreme Court in

Teachers Association.v. Superior Court, supra, concluded that

a strike prior to the exhaustion of inpasse was outlawed in
order that the parties could exhaust the inpasse procedures
before taking economic action. This interpretation is not
unr easonabl e based upon certain |anguage in the Suprene

Court's decision in San Di ego, supra. There, the court

sai d:

An unfair practice consisting of, "refus[al]
to participate in good faith in the inpasse
procedure” (section 3543.6, subd, (d)) could
be evidenced by a strike that otherw se was
| egal :

The inpasse procedures alnost certainly were

included in the EERA for the purpose of
headi ng off strikes. (Ctation omtted.)
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Since they [inpasse procedures] assune
defernent of a strike at least until their
conpl etion, strikes before then can properly
be found to be a refusal to participate in

I npasse procedures in good faith and thus an
unfair practice under section 3543.6 subd.
(d). (24 Cal.3d, at 8-9.)

On the other hand, it can equally be argued that if the
Legi sl ature had nmeant to outlaw strikes until the conclusion
of inpasse, it would have expressly said so. |Instead, the
Legislature nerely adopted the sane |anguage found in the NLRA
regarding good faith and nade it applicable to EERA inpasse
procedures. The Suprenme Court's decision is inconclusive in
terms of whether a strike prior to the conclusion of inpasse
is per se a violation of the obligation to participate in
medi ati on. Indeed, were one to conclude that a strike is per
se a violation of 3543.6(d), one would be left with the
anbiguity in the Suprene Court's decision which seens to
indicate that a strike is not per se a refusal to negotiate

or a violation of 3543.6(c). (San Di ego Teachers Associ ation

v. Superior Court, supra, 24 Cal.3d, at p. 8) Thus, it is

hard to understand how the court could conclude on the one
hand that a refusal to bargain in good faith would be based
upon an analysis of "genuine desire to reach agreenent

and a failure to participate ininpasse, which nust necessarily
enconpass the obligation to bargain, would be evidenced nerely
by a strike prior to the conpletion of inpasse procedures.

(ld_.) If in fact it is a per se violation of 3543.6(d) to
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strike prior tolthe exhaustion of inpasse procedures, it mnust
necessarily be a per se violation of 3543.6(c) since a strike
during negotiation would equally be a strike prior to the
exhaustion of the inpasse procedures.'®

Thus while a strike may be strong evidence of bad faith
participation in inpasse procedures because of its obstructive
quality, there is no reason to conclude that a strike itself
prior to conpletion of inpasse is so inherently destructive of
the nediation process that it nmust in fact constitute a refusal
to bargain without further analysis of the subjective
intentions of the alleged w ongdoer.

It is concluded that a strike by public school enployees is
not per se a violation of section 3543.6(d). (O. PERB' s
decision in Mddesto Gty Schools (3/10/80) PERB Deci sion

No. I R-11; Modesto City Schools (3/12/80) PERB Deci sion

No. IR 12, at pp. 2-3; San Francisco Unified School District

(10/29/79) PERB Decision No. IR-10.)

B. The Strike as Strong Evidence of Association Bad Faith in
Negoti ati ons or Medi ati on.

Al'though it has been concluded above that a strike is not
per se a violation of section 3543.6(d), the question remains
open whether a strike prior to the exhaustion of statutory

i npasse procedures, in this case, established that the

®The District does not contend that the strike in this
case is a per se violation of section 3543.6(c).
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Associ ation was notivated by bad faith in fulfilling its
statutory obligation to negotiate and/or nediate the contractua
dispute. In order to resolve this question, one nust |ook at

the specific facts in this case. (Contrast NLRB v. Insurance

Agents, supra.)

VWiile it is tenpting to conclude that the strike caused the
District to abandon nediation and nove to the next statutory
procedure of factfinding, such an analysis would be erroneous.
The conduct of one party in negotiations in reacting to the
conduct of another cannot be dispositive of the notivation of
the party alleged to be acting in bad faith. Indeed, in this
case the District had the option of responding to the one-day
strike by giving the union the neani ngful counterproposal which
the nediator and the union had been demanding for several days
prior to that tine. Alternatively, the District had the option
to give the union sone signal that it was going to neaningfully
consider a counterproposal. Instead, the District chose in
reprisal for the strike to indicate that it would no |onger
participate in medi ation and urged that the parties go to

factfinding.

Yt should be noted here that the District is not being
charged with a violation of 3543.5(c) or (e) of the EERA.
However, a question is raised as to whether a response such as
was given here is in fact evidence of bad faith on the part of
the enpl oyer itself.
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Thus, having concluded that the enployer's response in this
matter is not indicative of the Association's bad faith, one
must | ook at the Association's conduct in nediation to
determ ne whether the one-day strike on January 23, 1979 can be
an objective manifestation of subjective bad faith. (See

Placentia Fire Fighters v. City of Placentia (1976)

57 Cal . App.3d 9, 25.) It is concluded that, apart fromthe
addi tional allegations of Association m sconduct discussed
bel ow, the strike on January 23, in the context of the
Association's negotiating activity in nmediation, does not
indicate bad faith.

The facts in this case reveal that the Association and the
District negotiated 13 tinmes between Novenber 20 and
Decenber 12, 1978. The parties agreed that the matter should
be referred to a nediator, and the Association at no tine
avoided its obligation to participate in nmediation sessions.
Throughout the nediation sessions, the Association sought to
elicit fromthe enployer a response to its proposal which
woul d be meaningful in terns of salary and fringe benefits.
| ndeed, the Association had acknow edged the enpl oyer's
difficulty in predicting its finances with the uncertainties
created by Proposition 13 and the need for cooperation. The
Associ ation agreed that it would conprom se and asked the

District only to consider a contingency formula for salaries.
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The District was asked to respond within a reasonabl e
amount of time. Wen asked as to what the District was doing
in response to the Association's request, the District
negotiators did not reveal that they were in fact neeting at
the very tinme when the Association was pressing the District
for an answer to its requested proposal in nmediation. Wen the
District's representative gave the Association a vague and
ostensibly inconsistent answer to the question whether the
board was neeting to consider the contingency salary proposal,
the Association determned that a one-day strike would indicate
the seriousness wth which it was nmaking its proposals in
medi ation. The fact that nediation did not continue follow ng
the strike was not in any way the fault of the Association but,
rather, the District's choice to nove the process into

factfindi ng.

The Association, on the other hand, participated in
factfinding. At no time following the strike on January 23
did the Association, by its conduct, nahifest an intention to
di srupt the inpasse proceedi ngs. | o

It is, therefore, concluded that the strike on January 23
in and of itself does not indicate the Association's bad faith
in participation in the inpasse procedures. Rather, it was
the Association's intent by its conduct to nove the District
quickly to respond to its request to come up with a noderate

formula which would reflect both the District's concerns as to
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its fiscal uncertainty and the enpl oyees' desires to have a
wage package finalized. The strike, in this case, does not
indicate a lack of desire to participate in inpasse

procedures. (Placentia Fire Fighters v. Cty of Placentia,

supra.)

C. Totality of the Union's Conduct during Negotiations and
| npasse does not Indicate that the Union Violated
Section 3543.6(c) or (d).

Under the NLRA, the courts have |ooked to the totality of
a party's conduct in negotiations to determ ne whether on
bal ance that party was participating in negotiations in good
faith. The totality of the conduct again involves an analysis
of a party's objective conduct which would reveal subjective
good or bad faith. This concept of the totality of the
conduct is not unlike the analysis which would occur in a

charge of surface bargaining. (Cf. NLRB v. Virginia Electric

& Power Co. (1941) 314 U.S. 469 [9 LRRM405]; Rhodes- Hol | and

Chevrol et Co. (1964) 146 NLRB 1304, 1305 [56 LRRM 1058]; see

al so Morri s, Devel oping Labor Law (1971 ed.) p. 287.)

As has been observed above, bad faith in negotiations and
* bad faith participation in inpasse should be viewed by the
sane test. Wile the charge here alleges both bad faith of

the Association in negotiations as well as participation in
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i passe, the conduct remains identical and the analysis
purposes of this section will be fhe\ sane. '8
The District alleges four independent acts by the
Associ ation which allegedly establish the bad faith of this
entity in bargaining and inpasse. First, the D strict alleges
that the conduct of Association representative Bill Henry, in
refusing to take back an offer, was evidence of bad faith.
Second, the District alleges that the Associ ati on addressed
the board on January 18 in an attenpt to circunvent the
District's negotiators. Third, the District alleges that the
Associ ation's proposal on January 19 constituted denﬁnds
greater than those of January 18 and, therefore, indicated bad
faith. Fourth, the strike on January 23, when added to these
~other events, indicated a course of conduct upon which it
coul d be concluded that the Association participated in
negotiations and/or inpasse in bad faith. Each of these

argunents will be dealt with briefly belOML

18Al'so relevant in this analysis is the PERB test for
surface bargai ning which has been set forth in the Miroc
Unified School District (12/15/78) PERB Decision No. 80. There
PERB held: "It is the essence of surface bargaining that a
party“goes through the notions of negotiations, but in fact is
Weavi ng ot herwi se unobj ectionabl e conduct into an entangling
fabric to delay or prevent agreenent. (Footnote omtted.)
Specific conduct of the charged party, which when viewed in
isolation may be wholly proper, may, when placed in the
narrative history of negotiations, support a conclusionthat"
the charged party was not negotiating with the requisite
subj ective intent to reach agreenent.. (Footnote omtted.) .
Such Behavior is the antithesis of negotiating in good faith."
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1. The Failure to Carry Back the District's Pfdpdsal
(Gven Drectly to a Uni on Representative.

The record indicates, wthout quesfion, that Bill Henry
was an agent of the Association. Further, the record shows
that during nmediation, certain understandi ngs were reached
with the nediator to indicate.to the parties, -by signal or
ot herwi se, the nature of the proposals:mhich woul d be carried
fromthe District to the Association on January 10. (See Gov.
Code, section 3548 et seq.) The record seens to bear
uncontradi cted evidence which shows that the nediator was
| ooking for a settlenent of the entire agreenent. The
medi ator indicated that if such an offer was not forthcom ng,
he, woul d rask to speak to only one of the Assbciation
representatives which would be a signal for the rest of the -.
teamto go hone and end nediation for the evening.

On the evening of January 10, the nediator received a
partial offer fromthe District, went to the roomin which
Associ ation representatives were waiting and indicated that
they could | eave. No offer was transmtted to any of the
Association team Rather, the nediator determned Bill Henry
should go to the District's room and receive an offer by the
District. Based upon the signals and di scussions which
occurred before, Henry determned that the offer was not being

made to the entire negotiating team
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Whet her Henry incorrectly decided not to transmt this
offer to the negotiating team the totality of the conduct of
the Association at this tine would indicate that Henry was not
trying to obstruct the negotiations or the nediator's
progress. It appears that what the nedi ator was doi ng was
permtting the District to make its partial offer to Henry.
When viewed in context, the fact that Henry did not respond to
the offer nor transmt it to the Association does not indicate
an intent to obstruct the negotiation or the nediation
process. The failure to transmt the proposal was consistent
with the prearranged understanding. The Association continued
to press for a tqtal resol ution of the agreenment and there is
no indication that the Association, by its conduct, intended
to abandon the bargaining table and resort to sone unl awf ul
means of bringing the contractual negotiations or nediation to
an end. The subsequent conduct of the Association in
requesting additional neetings and seeking a neaningfu
proposal to its concerns over salaries would indicate that it
was trying to elicit fromthe District sone positive response
in negotiations.

2. The Address to the Board on January 18, 1979.

The District contends that the Association
representatives' address to the board on January 18, 1979 was
an attenpt to circunvent the District's negotiators and to

negotiate directly with the board of trustees. Wile it is
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true that it nmay be unlawful to attenpt to force one party to
abandon its chosen negotiator and/or to circunmvent the
authority given to that negotiator, the record in this case
does not support these allegations of w ongdoing.

\" It is found that neither Association representative; Mann-
nor Kaelter, nanifesfed any intention or by their conduct
acted to bypass the District's negotiating teamand to
negotiate directly with the board of trustees. The allegation
that the Association presented a new salary proposal to the
District at the January 18 neeting is not supported by the
evidence. Rather, as Association president Mann testified, he
was nerely summarizing the Association's nbst recent contract
proposal as of January 10. The record supports Mann's
testinony. Thus, his statenment about a 5-1/2 percent increase
corresponds to sections of the Association's earlier

proposal. His remaining statenents are all consistent with

t he Association'e positTon as of January 10. Further, Mann
clearly indicated that his statenent to the board was a
reiteration of previous positions. Thus, he stated to the
board, "Teachers have to believe that you haven't heerd our
positfohs or that you don'f under st and theme' . .-;"{ A
review of his statenents to the board fndicates that they are
too general to be realistically considered an offer. Thus, it
is concluded that Mann was not making a proposal to the board

on salaries. Rather, he was trying to enlist board support
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and educate the menbers as to the Association's position in
negoti ati ons.

VWile it is found that Mann by his statements was seeking
to have the board becone directly involved in negotiations and
the nedi ation process, this was not designed to obstruct the
progress of the parties or to circunvent the board' s
desi gnated negotiating authority. Rather, the record shows
that in 1977, board nenbers became involved in negotiations
and significant progress was nade once they became part of the
process. The record shows that Mann was indeed hopeful that
Such participation would again be helpful in resolving the

current contract di spute. It is thus found that when Mann
stated, "There is no reason why we cannot settle now with or

wi thout nediation," he was not suggesting that the board
forego nedi ation but rather asking the board to participate in

negoti ations even at that very tine.

It is found that Kaelter's statenent to the board that,

"W do not need a nediator,"” was directly ainmed at refuting
the board president's statenment that it was legally necessary
to use the mediator. Kaelter was nerely stating that a
medi ator was a vehicle for resolving the dispute. Kaelter

- enphasi zed that the nediator should not be an.obstacle to the
parties reaching an agreenent thenselves. |ndeed, Kaelter
reiterated Mann's plea for the board to becone invol ved

t hrough medi ati on.
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yMhile Wileit hightbeeuguedhhnnandKaéltérﬁéreurgjngthe
~bdérd to avoid using the nediator since the next session for

nedi ation was not until January 29, 1979, it is doubtful that
this request can be viewed as an attenpt to bypass nedi ation.
Rat her, the request was an attenpt to accelerate the process

of nmediation. (See Gov. Code, section 3548.)

Lastly, school boards which are accessible only through
public meetings nﬂst be held to expect and openly invite
addresses by their enployees and their representatives who are
al so menbers of the public. There can be nolimtation on the
pubfic's right to be heard based upon the fact that the partiess
aféi;1negotiations. The statenments to the board at a public
neéting require no response by the board and cannot be viewed
as a substitute for the give and take of negoti ations.

Thus, it is found that the address to the board on
January 18 was not at all inconsistent with good faith
motivation of the Association to bring their controversy to a
successful resolution as quickly as possible by urging the
parties and the principals to nove in a direction of a viable
__sgildmm.'fntmsréwﬂd it is noted that the statenents .
to the board mefe successful in noving the nedi ation session
fromJanuary 29 to January 18. It is hard to understand how
this conduct could in any way be construed as circunvention of

t he nedi ati on process.

39



3. The January 19 Medi ati on Sessi on.

The District further contends that the Association
exhibited bad faith by accelerating its denmands on January 19
fromthe position taken before the board on January 18. As
found above, the Association was not stating a negotiating
position to the board in the formof a concrete proposal.

Rat her, the Association's address to the board on January 18
was nerely a summary of the enpl oyees' negotiating position
coupled with an attenpt to denonstrate to the board that the
Associ ation was not taking a hard-line approach in its request
for a salary increase. The statenents to the board viewed in
context were an attenpt to show board nenbers where the

enpl oyees mght be flexible in their demands. At the fornmal
medi ati on session, the Association nmerely returned to the
table with its last proposal nade in nmediation on January 10.
Wiile the District's negotiators may have construed the

restatenment of the January 10 proposal as an accel eration of

the position taken by Mann before the board of trustees, the
finding that Mann's statenents to the board were not in fact a
proposal but nerely a statenment of flexibility refutes this
theory of the District.

4. The January 23, 1979 Strike.

As di scussed above, the strike on January 23, 1979 does
not, in and of itself, indicate objective evidence of

subj ective bad faith on the part of the Associ ation. (See
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(pages ' 30- 33, supra;). Thus,the strike can only be evidence of

'béd?faith in Qiolétion:of EERA'sectionf3543.6(c)‘of (d) "if,
when viewed in totality, the conduct denonstrates an

unw | Iingness to neaningfully participate in negotiations
and/ or nedi ati on.

5. The Totrarity of the Conduct.

The four instances of alleged refusal to negotiate or
participate in inpasse reviewed above fail to indicate
severally or together subjective bad faith on the part of the
Associ ation. Rather, when analyzed in context, the four
incidents indicate that the Association was attenpting to
e}icit' fromthe District, either through its board, its
negoti ators, or the nediator, a response to its conprom se
positions. The Association was at all tinmes attenpting to

, hmove the parties to a resolution of a dispute and to reach an
agreenent and, as such, it is found that each of these acts
was designed to advance the parties in nediation, inpasse and
the attendant negotiations. On the basis of the discussion
above, it is found that the Association in the totality of its
conduct exhibited an intent to reach agreenent and concl ude
negoti ations and inpasse consistent with its statutory
obligations. Therefore, the charge of the District that the
Associatjon_violated section 3543.6(d) by calling a strike on

January 23, 1979 and/or violated section 3543.6(c) or (d) of
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B gt

iﬁi@ﬁtb@ the totality of its conduct, including the strike

- Zjon January 23, 1979, should be disni ssed.

D. The Charqge that the District Violated 3543.5(a) by
Requi ring Teachers to Distribute to Parents via their
Students Certain Materials Relating to Negoti ations.

Section 3543.5(a) of the EERA states in relevant part that
it shall be unlawful for a public school enployer to:

i npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce
enpl oyees because of their exercise of
rights guaranteed by this chapter.

Section 3543 of the EERA spells out the rights of

enpl oyees. That section states in relevant part:

Publ i c school enployees shall have the right
to form join and participate in the
activities of enployee organizations of
their own choosing for the purpose of
representation on all matters of
enpl oyer - enpl oyee relations. Public school
enpl oyees shall have the right to refuse to
join or participate in the activities of
enpl oyee organi zati ons

Charging party alleges that the District unlawfully

coerced or otherwi se infringed upon rights of enployees

protected by the EERA when it required teachers to distribute
via their students certain materials to be carried to the
parents- of those students. The thrust of the Association's
argunent is that by requiring teachers to distribute materials
relating.to negoti ations against their will, the D strict

forced the enployees to work against their own union, to hand
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out anti-union letters and to create the inpression that they
were in favor of the District's proposal. Such conduct woul d
allegedly infringe upon the right of enployees to be free of
enpl oyer coercion in participating in an enpl oyee organi zation.
The record in this case indicates that on two occasi ons,
Decenber 15, 1978 and January 2, 1979, the teachers were requiréd to
distribute two single-page docunents fromthe district to parents
;Via their students. The docunents essentially set forth the
~position of the Association and the District in negotiations and
:mere designed to informthe parents of the status of negotiations
, at that time. Nothing in the comunications indicated that the
IAssOciation endorsed the position of the District. Nor would
t hese docunents lead one to reasonably believe that the
teachers distributing themwere in sone fashion working
against the interests of the Association or the position which
it was taking in bargaining.
The Association did show that in the past, sone inquiries
fromthe parents of students raised question as to whether the

teachers by distributing such materials were in fact endorsing

the District's position. On the other hand, there is no
showing that even if the parents did believe that the teachers
were distributing these materials in support of the District,
that woul d have any inpact on the outcone of negotiations or

t he di m ni shed strength of the Association and its nmenbers in
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iagfhpa{nlng their bargaining demands.'® (Conpare and
contrast Allied Aviation Service Co. (1980) 248 NLRB No. 26
[103 LRRM1454] Communi ty Hospital of Roanoke Valley (1975)
229 NLRB 217, 220 [90 LRRM 1440] enfd. (4th Cir. 1976) 538,
F.2d 607 [92 LRRM 3158].)

Thus, it is concluded that, at worst, the requirenent that
the teachers distribute the letters in question resulted in_

~only slight harmto enployee rights guaranteed under the EERA.

PERB has announced that in determning violations of
section 3543.5(a) of the EERA, "a single test shall be

applicable in all instances?" (See Cceansi de- Carl sbad

Feder ati on of Teachers, Local 1344 CFT/AFT V. Carlsbad

Wnified School District (1/30/79) PERB Decision No. 89.) .

Board's test set forth in Cceanside-Carlsbad requires an

anal ysis of the degree to which enployee rights have been
harned, if any, and an analysis of the enployer's

justification for the conduct. PERB has stated that:

[Where the harmto the enpl oyees' rights is
slight and the enployer offers justification

That is not to say that in a different factua
situation, public support in the face of an econonic stfike
and/ or contract proposal would not have an inpact upon the
eventual outconme of negotiations. Rather, on the facts of this
case, «»there is no show ng that even were t he parents to have
bel i eved t he t eachers agreed with the District's p05|t|on t hat
it would have made any difference in the outcone of -
negoti ations or enployees' rights to be represented by or
participate in a |abor organization.
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based on operational necessity, the
conpeting interests of the enployer and the
rights of enployees will be balanced and the
charge resolved accordingly.

(Cceansi de- Car| sbad Federation of Teachers v. Cceanside

Unified School District, supra, PERB Decision No. 89 at
pp. 10-11.)%°

As di scussed above, the harmto enployee rights to
participate in their enployee organization is only slight. On
the other hand, the enployer has shown a history of utilizing
the teachers as a conduit for distributing materials to
parents via their students. The District argues that to nail
directly to parents, although feasible, is costly. The
District further argues that in asking the teachers to be the
conduit for the distribution of District materials, this is no
different than the teachers utilizing the District mail system
as a conduit for distribution of organi.zational mat eri al s.

(See Richrmond Unified School District (8/1/79) PERB Decision

No. 99.)
The argunment of the District that the teachers’
distribution of materials is parallel to the use of the

District's mail systemis rejected here. The Board in

’The cases relied upon by the Association in support of
the all eged wongdoing are not relevant and are not hel pful in
resolving this issue. (See John Swett School District
(12/ 29/ 78) Proposed Deci sion Sk CE-53; D dde-d aser, Inc.
(1977) 233 NLRB No. 115 [97 LRRM 1089, 1090].)
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deci ding Richnond, supra, there found that use of the

district's mail systemwas a part of the statutory right given
to enpl oyee organi zations to reach their nenbers by other

means of comruni cati on. (See Richnond Unified School

;U=stfin; supra, at p. 10-13.) |In this case, there is no

conmensur at e right granted to distrfcts to utilize enployees
for distribution of district materials. Therefore, the
District can only prevail if it shows a business justification.
However, it is found, on the facts of this case, there is
sufficient justification on the part of the District as
bal anced against the mnimal injury to enployee rights to
justify the District's conduct in this case. The cost of
mailing coupled with a past practice of District communication
with parents by nmeans of teacher distributions to their
students constitute sufficient justification to outweigh the
slight harm which enpl oyees m ght sustain by virtue of the
possibility that parents would m sconstrue their conduct as
antithetical to their Association. It is therefore concluded
that the charge of violation of section 3543.5(a) of the
District should be dism ssed.

PROPOSED ORDER

Based upon the findings of fact and the conclusions of |aw
and the entire record of this case:
1. The unfair practice charges filed by Westm nster

School District against the Westm nster Teachers Associ ation
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all eging violations of Government Code section 3543.6(d) and
(c) are hereby DI SM SSED,;

2. The unfair practice charge filed by Wstm nster
Teac‘hers Associ ati on agai nst West mi nster School District
all eging violation of Governnent Code section 3543.5(a) is
her eby DI SM SSED.

Pursuant to California Adninistrative Code, title 8, part
11, section 32305, this Proposed Decision and Order shall
becone final on June 4, 1980 unless a party files a
tinely statenent of exceptions within twenty (20) cal endar
days following the date of service of the decision. The
statenent of exceptions and supporting brief nust be actually
received by the Executive Assistant to the Board at the
“headquarters office in Sacranmento before the close of business
(5:00 p.rh) on  June 4, 1980 in order to be tinely
filed. | (See California Admnistrative Code, title 8§,
part 111, section 32135.) Any statement of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall be
filed with the Board itself. (See California Admnistrative
Code, title 8, part 111, sections 32300 and 32305, as anended.)

Dated: My 15, 1980
St ephen H. Nai man
Hearing O ficer
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